Friday 

September  4,  1981 


Part  VII 

Department  of 
Energy 

Economic  Regulatory  Administration 

Import  and  Export  of  Natural  Gas;  New 
Administrative  Procedures;  Proposed 
Rule 


44696 


Federal  Register  /  Vol.  46,  No.  172  /  Friday,  September  4, 1981  /  Proposed  Rules 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

10  CFR  Parts  205  and  590 

[Docket  No.  ERA-R-81-05] 

Import  and  Export  of  Natural  Gas;  New 
Administrative  Procedures;  Proposed 
Rule 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 

action:  Proposed  rule. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  is  publishing  for  public 
comment  a  proposed  rule  to  establish 
administrative  procedures  regarding 
applications  to  import  or  export  natural 
gas  under  Section  3  of  the  Natural  Gas 
Act.  ERA  is  presently  utilizing  the 
Federal  Energy  Regulatory  Commission 
(FERC)  procedures  set  forth  in  18  CFR 
Chapter  1,  and  the  ERA  procedures 
regarding  off-the-record  communications 
in  10  CFR  Part  205,  Subpart  U,  to 
exercise  its  natural  gas  import  and 
export  authority.  The  administrative 
procedures  proposed  in  this  rule  are 
different  in  approach  from  the  FERC 
practice  and  reflect  the  institutional 
differences  between  ERA  and  FERC. 
They  will  expedite  natural  gas  import 
and  export  proceedings  while  at  the 
same  time  protecting  the  rights  of  the 
parties.  Proceedings  generally  will  be  in 
an  informal  manner  through  written 
comments  and  oral  presentations; 
evidentiary  hearings  will  be  reserved  for 
those  situations  where  the  hearing  is 
necessary  to  obtain  a  full  and  true 
disclosure  of  the  facts,  such  as  resolving 
genuine  disputes  of  material  issues  of 
fact.  The  most  substantial  changes  from 
existing  FERC  practice  are  the  deviation 
from  holding  evidentiary  hearings  as  a 
matter  of  course  and  the  elimination  of 
the  requirement  that  either  the  ultimate 
decision-maker  or  an  Administrative 
Law  Judge  preside  at  hearings. 

DATES:  Written  comments  are  due  by 
November  3, 1981, 4:30  p.m.  Requests  to 
speak  are  due  by  September  29, 1981, 
4:30  p.m. 

Hearing  to  be  held  on  October  7, 1981, 
at  10:00  a.m.,  e.d.t.  and  continued  if 
necessary  at  the  same  location  on  the 
next  business  day. 

ADDRESS:  All  written  comments  and 
requests  to  speak  at  the  public  hearing 
should  be  sent  to  the  Office  of  Public 
Hearings  Division,  Economic  Regulatory 
Administration,  Docket  No.  ERA-R-81- 
05,  Room  B-210,  RG-33,  2000  M  Street, 
N.W.,  Washington,  D.C.  20461. 


HEARING  LOCATION:  Room  2105,  2000  M 
Street,  N.W.,  Washington,  D.C.  20461 
FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  A.  Ford  (Public  Hearings 
Division),  Economic  Regulatory 
Administration,  2000  M  Street,  N.W., 
Room  B-210,  Washington,  D.C.  20461, 
(202)  653-3971. 

Jack  Vandenberg  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  2000  M  Street,  N.W., 
Room  B-110,  Washington,  D.C.  20461, 
(202)  653-4055 

Lawrence  A.  DiRicco  (Division  of 
Natural  Gas),  Economic  Regulatory 
Administration,  2000  M  Street,  N.W., 
Room  7108,  Washington,  D.C.  20461, 
(202)  653-3220 

Michael  T.  Skinker  (Office  of  General 
Counsel),  Department  of  Energy,  1000 
Independence  Avenue,  S.W.,  Room 
6E-042,  Washington,  D.C.  20585,  (202) 
252-6667 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Proposed  Rule 

A.  General 

B.  Definitions 

C.  Small  Volume  Exports 

D.  Summary  of  Proceedings  on 
Applications 

1.  General 

2.  Applications 

3.  Notice  of  Application 

4.  Intervention 

5.  Notice  of  Procedures 

6.  Procedures 

(a)  Opportunity  for  Additional  Procedures 

(b)  Conferences 

(cj  Oral  Presentations 
(d)  Evidentiary  Hearings 

7.  Shortened  Proceedings 

E.  Opinions  and  Orders 

1.  Conditional  Decisions 

2.  Emergency  Relief 

3.  Final  Opinions  and  Orders 

4.  Reports  of  Changed  Circumstances 

F.  Applications  for  Rehearing 

G.  Filing  and  Processing  Fees 

III.  Comment  and  Hearing  Procedures 

A.  Written  Comments 

B.  Public  Hearings 

1.  Procedures  for  Request  to  Make  Oral 
Presentation 

2.  Conduct  of  the  Hearings 

IV.  Environmental  Analysis 

V.  Executive  Order  12991 

VI.  Compliance  with  the  Regulatory 
Flexibility  Act 

VII.  Amendments  of  Existing  ERA  Rules 

I.  Background 

The  authority  to  regulate  imports  or 
exports  of  natural  gas  is  derived  from 
Section  3  of  the  Natural  Gas  Act  (NGA) 
(Act  of  June  21, 1938,  C.  556,  Stat.  821- 
833, 15  U.S.C.  717-717W).  Until  the 
passage  of  the  Depaartment  of  Energy 
Organization  Act  of  1977  (DOE  Act) 
(Pub.  L.  95-91,  91  Stat.  565,  42  U.S.C. 
7101  et  seq.J,  the  NGA  Section  3 
authority  was  exercised  by  the  former 


Federal  Power  Commission  (FPC)  and 
implemented  pursuant  to  its  regulations 
in  18  CFR  Chapter  1.  Sections  301(b)  and 
402(f)  of  the  DOE  Act  transferred  this 
authority  to  the  Secretary  of  Energy 
(Secretary)  who  further  delegated  it  to 
the  Administrator  of  the  ERA  by  DOE 
Delegation  Order  0204-4.  Areas  of 
responsibility  between  ERA  and  the 
FERC  were  further  delineated  by  DOE 
Delegation  Orders  No.  0204-25  (to  ERA) 
and  0204-26  (to  FERC)  (43  FR  47769, 
October  17, 1978).  these  delegation 
orders  were  superseded  by  DOE 
Delegation  Orders  No.  0204-54  (to  ERA) 
and  0204-55  (to  FERC)  (44  FR  56735, 
October  2, 1979). 

Under  the  delegation  orders,  the 
Administrator  1  maintains  authority  over 
natural  gas  imports  and  exports  to  the 
extent  that  they  concern  energy  policies 
on  a  regional,  national  and  international 
scale.  Under  Delegation  Order  No.  0204- 
54,  the  Administrator  must  determine 
whether  a  proposed  import  or  export  is 
consistent  with  the  public  interest  based 
on  certain  considerations,  such  as:  (1) 
the  security  of  supply  and  the  effect  on 
U.S.  balance  of  payments  of  imported 
gas,  (2)  the  price  to  be  charged  at  the 
border,  (3)  consistency  with  DOE 
regulations  and  statements  of  policy,  (4) 
national  need  for  natural  gas  to  be 
imported  or  exported,  and  (5)  other 
considerations  inherent  in  Section  3  of 
the  NGA,  such  as  regional  need  for  the 
gas  to  be  imported  or  exported  and,  for 
imported  gas,  the  eligibility  of 
purchasers  and  participants  and  their 
respective  shares.  In  exercising  these 
functions,  the  Administrator  may  attach 
terms  and  conditions  determined  to  be 
necessary  to  ensure  that  a  proposed 
import  or  export  is  consistent  with  the 
public  interest.  The  FERC,  which  is  an 
independent  agency  within  DOE,  was 
delegated  authority  by  the  Secretary 
over  site  specific  issues,  particulary 
those  relating  to  facilities  and  the  point 
of  importation,  and  any  other  residual 
authorities  under  Section  3  not 
exercised  by  the  Administrator. 

On  December  7, 1977,  the 
Administrator  gave  notice  (42  FR  61856) 
that  the  regulations  of  the  former  FPC, 
contained  in  18  CFR  Chapter  1,  would  be 
utilized  by  the  ERA  to  the  extent  that 
they  apply  to  natural  gas  import  or 
export  cases  and  until  such  time  as  ERA 
issued  its  own  regulations.  ERA  later 
issued  regulations  establishing 
procedures  to  govern  "off-the-record 


1  For  purposes  of  this  preamble  and  regulation, 
the  term  "Administrator”  refers  to  the 
Administrator  of  ERA  or  any  other  employee  of 
DOE  who  has  been  or  will  be  delegated  final 
decisional  authority  for  Section  3  import  or  export 
applications. 
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communications”  in  natural  gas  import 
and  export  cases  and  electricity  export 
cases.  (10  CFR  Part  205,  Subpart  U)  (43 
FR  39080,  September  1, 1978).  These 
procedures  also  dealt  with  the  role  of 
DOE  staff  members  in  the  decisional 
process  under  Section  3.  These  existing 
provisions  regarding  off-the-record 
communications  in  Subpart  U,  as 
applicable  to  the  natural  gas  import  and 
export  proceedings  under  Section  3, 
have  been  incorporated  into  Section 
590.108  of  this  proposed  rule  with 
certain  modifications  discussed  below. 
Upon  promulgation,  this  rule  will 
supersede  the  current  rule. 

The  ERA  is  proposing  these 
administrative  procedures  under  its 
general  rulemaking  authority  in  section 
644  of  the  DOE  Act  to  advise  the  public 
of  and  receive  comment  on  the 
Department’s  proposed  procedures  for 
administering  and  managing  its  natural 
gas  import  and  export  authorities. 
Specially,  this  proposal  establishes  the 
procedures  that  will  now  be  required  to 
be  followed  by  persons  filing 
applications  to  obtain  authorization  to 
import  or  export  natural  gas  and  other 
persons  interested  in  participating  in 
natural  gas  import  or  export 
proceedings. 

II.  Proposed  Rule 

A.  General 

In  addition  to  the  authority  to  regulate 
natural  gas  imports  and  exports,  the 
Secretary  is  authorized  by  Section 
102(10)  of  the  DOE  Act.  inter  alia ,  to 
establish  and  implement,  in 
coordination  with  other  federal 
agencies,  policies  regarding 
international  energy  issues.  The 
Secretary  is  authorized  to  undertake 
activities  involving  the  integration  of 
domestic  and  foreign  energy  policy, 
which  includes  engaging  in  discussions 
and  negotiation  with  foreign 
governments  and  their  representatives 
concerning  international  cooperation  on 
energy  matters  and  negotiation  of 
individual  arrangements  of  direct 
benefit  to  U.S.  energy  supply.  Therefore, 
the  procedures  by  which  the  Secretary, 
through  the  Secretary’s  delegate,  the 
Administrator,  will  exercise  the 
authority  to  make  decisions  on 
applications  to  import  or  export  natural 
gas  cannot  be  determined  in  a  vacuum 
and  independent  of  the  Department’s 
broad-based  authority  and 
responsibility  regarding  national  energy 
policy. 

In  many  cases,  these  governmental 
discussions  and  negotiations  result  in 
application  being  filed  with  ERA  by  U.S. 
commercial  entities  to  import  or  export 
natural  gas.  The  key  issues  in  most 


natural  gas  import  of  export  cases 
before  ERA  involve  questions  of 
national  and  international  energy  policy, 
including  inter  alia,  the  need  for  the  gas 
to  be  imported  or  exported,  the  security 
of  imported  supplies,  and  the 
reasonableness  of  the  price.  The  latter 
may  include  consideration  of  the  price 
of  other  imports  involving  the  same  or 
other  foreign  governments.  Therefore, 
individual  cases  can  involve  far- 
reaching  policy  issues  which  may  affect 
large  segments  of  the  natural  gas 
industry  or  the  nation  or  impact  upon 
sensitive  foreign  policy  negotiations. 

ERA  is,  therefore,  proposing  these 
procedures  in  recognition  of  the  reality 
of  the  broad  policy  overtones  of 
individual  import  and  export  cases  and 
the  dual,  but  overlapping,  national  and 
international  energy  functions  of  the 
Department.  The  procedures  are 
designed  to  account  for  this  institutional 
structure,  which  is  different  from  that  of 
a  collegial  body  such  as  the  FERC,  and 
to  ensure  that  the  due  process  rights  of 
the  parties  are  protected  while  achieving 
a  full  and  fair  disclosure  of  the  facts  and 
airing  of  the  issues.- 

The  proposed  procedures  will  simplify 
the  decision-making  process  and 
expedite  the  proceedings.  ERA  will  have 
flexibility  in  handling  import  and  export 
applications.  For  the  most  part,  ERA  will 
be  able  to  tailor  the  type  of  proceeding 
to  the  needs  of  the  case  depending  on 
the  nature  and  complexity  of  the  issues 
involved.  Generally,  ERA  is  proposing  to 
process  most  applications  in  an  informal 
manner  through  written  responses  and 
comments  and,  where  appropriate,  oral 
presentations  on  the  facts,  law,  or 
policy.  Formal  adjudicatory-type 
evidentiary  hearings  would  be  reserved 
for  those  situations  where  the 
evidentiary  hearing  is  necessary  to 
obtain  a  full  and  true  disclosure  of  the 
facts  such  as  resolving  genuine  disputes 
of  material  factual  issues.  This  differs 
from  the  existing  FERC  practice  where 
evidentiary  hearings  are  normally  held 
as  a  matter  of  course. 

The  proposed  procedures  differ  from 
the  formal  adjudicatory  hearing 
procedures  of  Sections  556  and  557  of 
the  Administrative  Procedures  Act 
(APA),  which  apply  to  adjudications 
required  to  be  determined  “on  the 
record  after  opportunity  for  agency 
hearing.”  Section  3  import  and  export 
decisions  are  not  such  cases.  The 
proposed  procedures  do,  however, 
closely  parallel  the  APA  procedure  and 
provide  the  parties  rights  in  evidentiary 
hearings  which  are  comparable  to  those 
in  APA  adjudications,  such  as  the  right 
to  be  represented  by  counsel,  to  request 
discovery,  to  present  witnesses,  to 


cross-examine  witnesses  under  oath, 
and  to  present  documentary  evidence. 
The  proposed  procedures  differ  from  the 
APA  adjudicatory  practice  in  that  they 
do  not  include  the  requirement  that 
either  the  final  decision-maker  or  an 
Adminstrative  Law  Judge  preside  at 
evidentiary  hearings. 

These  procedures  are  also  being 
proposed,  in  part  to  replace  the  existing 
ERA  regulations  regarding  off-the-record 
communications  in  natural  gas  import  or 
export  cases.  (10  CFR  Part  205,  Subpart 
U,  43  FR  39080,  September  1. 1978).  The 
existing  regulations  prohibit 
communications,  relevant  to  the  merits 
of  formal  adjudications  to  determine 
whether  to  grant  an  application  to 
import  or  export  natural  gas  between 
DOE  employees  who  are  involved  in  the 
decision-making  process  and  “interested 
persons,”  unless  there  is  adequate  prior 
notice  of  the  communication  to  all 
participants.  The  existing  regulations  do 
not  prohibit  communications  relating 
solely  to  procedures  which  are  not 
relevant  to  the  merits  of  the  proceeding. 
They  also  do  not  prohibit  general 
background  discussions  about  an  entire 
industry  or  communications  of  a  general 
nature  made  in  the  course  of  developing 
agency  policy  for  future  general 
application.  In  addition,  the  existing 
regulations  allow  the  Administrator  to 
eliminate  the  separation  of  staff 
functions  in  certain  situations.  The 
option  of  a  separation  of  functions  was 
retained  from  the  FERC  practice 
because  there  were  several  cases  still 
pending  before  the  Administrator  when 
the  regulations  were  promulgated  which 
had  been  tried  before  an  ALJ  at  FERC 
by  FERC  staff  counsel  who  were  and 
needed  to  remain  separate  from  the 
decision-making  process. 

This  proposal  incorporates  the 
existing  regulations  with  some 
substantive  modifications  as  well  as 
minor  editorial  and  technical  changes. 
First  the  prohibition  on  making  off-the- 
record  communications  is  made 
applicable  to  all  “contested”  import  or 
export  proceedings,  not  just  formal 
adjudications  (§  590.102(b)).  A 
“contested  proceeding"  is  a  proceeding 
either  where  a  protest  or  a  petition  to 
intervene  (or  a  notice  of  intervention)  in 
opposition  to  an  application  or  other 
requested  action  has  been  bled  or  where 
a  party  otherwise  notifies  the 
Administrator  that  it  opposes  an 
application  or  other  requested  action.  A 
party  may  notify  ERA  of  its  opposition 
to  a  requested  action  at  any  time  in  the 
proceeding.  This  definition  of  “contested 
proceeding"  assures  that  a  party's 
failure  to  state  any  opposition  at  the 
time  it  files  a  motion  to  intervene  or 
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notice  of  intervention  does  not  preclude 
it  from  opposing  the  requested  action 
based  on  later  developed  facts  or  issues 
and,  thus,  triggering  the  prohibition  on 
off-the-record  communications  at  that 
time.  In  addition,  the  proposed  rule 
eliminates  ERA’S  notice  of  an 
evidentiary  hearing  as  an  independent 
trigger  of  the  prohibition  on  making  off- 
the-record  communications,  since  the 
Administrator  may  determine  to  hold 
evidentiary  hearings  in  non-contested 
proceedings  to  elicit  facts  or  other 
information. 

Second,  the  definition  of  a  “decisional 
employee”  has  been  broadened  to 
eliminate  separation  of  staff  functions  in 
all  cases  by  including  within  the 
definition  employees  of  the  Department 
performing  investigative  or  trial-type 
functions  in  evidentiary  hearings 
(§  590.102(c)).  This  will  permit  the 
Department’s  staff  involved  in  the 
proceedings  to  assist  the  decision-maker 
in  the  deliberative  process  and  the 
resolution  of  the  issues,  and  is 
consistent  with  recent  ERA  practice.  For 
example,  in  the  Columbia  LNG,  et  al. 
proceeding  (ERA  Docket  No.  79-14- 
LNG)  concerning  an  increase  in  the 
price  of  Algerian  liquefied  natural  gas 
(LNG)  imported  into  the  East  Coast, 
staff  members  cross-examined 
witnesses,  sponsored  their  own 
witnesses,  and  then  participated  in 
assisting  the  ultimate  decision-maker. 

The  proposed  rule  also  excludes 
foreign  governments  and  their 
representatives,  if  they  are  not  parties  in 
an  individual  case,  from  being 
considered  “interested  persons”  for 
purposes  of  off-the-record 
communications  with  decisional 
employees  (§  590.102(i)).  This  change  is 
necessary  in  light  of  die  Department’s 
dual  international  energy 
responsibilities  discussed  above  which 
must  be  carried  out  in  a  consistent  and 
coordinated  fashion.  Authorized 
employees  of  the  Department  must  be 
free  to  maintain  open  channels  of 
discussion  with  foreign  governments 
regarding  broad  national  and 
international  energy  issues  which  may 
be  involved  in  a  particular  import  or 
export  proceeding  or  result  in  an 
individual  import  or  export  application 
being  filed  with  the  ERA.  The  ultimate 
decision-maker  must  be  free  to  consult 
with  those  same  employees  regarding 
the  policy  implications  of  a  particular 
import  or  export  application. 

ERA,  however,  intends  to  protect  the 
rights  of  the  parties  by  placing  in  the 
record  any  formal  policy  agreement  or 
statement  resulting  from  any  relevant 
discussions  conducted  between 
Department  employees  and  foreign 


governments  on  the  particular  import  or 
export  proceedings,  to  the  extent  those 
documents  apply  to  the  proceeding,  and 
permit  the  parties  the  right  to  comment 
upon  them  during  the  proceeding  before 
any  final  decision  or  order  will  be  made. 

When  discussions  involving  the 
Department  and  a  foreign  government 
occur  prior  to,  and  result  in  the  filing  of, 
an  application  with  ERA  to  import  or 
export  natural  gas  or  are  necessary  after 
an  application  has  been  filed,  ERA 
intends  to  handle  the  case  in  the 
following  manner.  In  the  Federal 
Register  notice  published  by  ERA  to 
notify  the  public  of  the  receipt  of  an 
application  under  Section  3  of  the  NGA, 
ERA  will  include  any  formal  agreement 
or  statement,  and  describe  the  terms  or 
policy  positions  upon  which  any 
agreement  was  reached.  Any  agreement 
or  statement,  thus,  would  become  part 
of  the  proceeding  and  persons  and 
parties  would  have  the  same  right  to 
comment  upon  them  as  they  would  on 
any  other  aspect  of  the  proceeding.  As 
discussed  below,  the  mere  filing  of 
comments  on  this,  or  any  other  aspect  of 
the  application,  would  not  entitle  the 
party  commenting  to  additional 
procedures,  such  as  a  conference,  oral 
presentation  or  evidentiary  hearing.  The 
party  commenting  must  specifically 
request  these  additional  procedures  in 
accordance  with  these  regulations  (See 
§§  590.308,  590.309,  590.310,  590.311)  and 
make  the  appropriate  showing 
depending  on  the  procedure  requested. 

B.  Definitions  (§  590.102) 

Proposed  §  590.102  sets  out  the 
definitions  applicable  to  the  import  and 
export  procedures  proposed  in  this  rule. 
Some  terms  have  been  amended  from 
those  promulgated  in  ERA’S  earlier  off- 
the-record  communications  rule  (10  CFR 
205.206(b)),  and  include, 

"Administrator,”  “decisional  employee,” 
“interested  person,”  “natural  gas,”  “off- 
the-record  communication,"  and 
"person.”  Other  terms  are  being 
proposed  here  for  the  first  time,  and 
include,  “presiding  official,” 
“proceeding,”  “contested  proceeding,” 
“party,”  and  “State  Commission.”  Some 
definitions  previously  adopted  hi  10  CFR 
205.206(b)  have  been  deleted  as 
unnecessary  to  these  new  procedures, 
including  “participant,"  "relevant  to  the 
merits,”  and  “adjudication.” 

The  terms  “contested  proceeding,” 
“decisional  employee,”  and  “interested 
persons”  have  been  discussed  above. 

The  term  "Administrator”  has  been 
expanded  to  include  any  employee  of 
DOE  who  has  been  delegated  final 
decisional  authority. 

The  term  “presiding  official”  has  been 
added  because  the  proposed  procedures 


permit  the  Administrator  to  designate  an 
employee  of  DOE  to  preside  at  a 
conference,  oral  presentation,  or 
evidentiary  hearing  held  by  ERA  in 
response  to  the  filing  of  a  natural  gas 
import  or  export  application.  The 
presiding  official  has  the  authority  to 
make  the  necessary  rulings  and  orders 
to  regulate  the  conduct  of  the 
proceeding;  but  does  not  necessarily 
have  the  authority  to  issue  final 
opinions  and  orders  and  orders  on 
rehearing. 

The  definition  of  “natural  gas”  has 
been  expanded  to  include  specifically 
ice-gels  composed  primarily  of  natural 
gas.  Since  recent  developments  in 
technology  may  permit  the  surface 
transportation  of  natural  gas  in  gel  form, 
ERA  has  determined  to  treat  it  as 
another  form  of  natural  gas  subject  to 
the  procedures  proposed  in  this  rule. 

C.  Small  Volume  Exports  (%  590.208) 

The  Federal  Power  Commission  in  its 
Order  548  (41  FR  2144,  May  17, 1976) 
found  expeditious  treatment  of  small 
volume  natural  gas  export  applications 
to  be  in  the  public  interest.  The 
proposed  rule  would  expand  that  policy 
by  permitting  the  export  of  up  to  100,000 
cubic  feet  of  natural  gas  for  scientific, 
experimental,  or  other  non-utility  use 
without  prior  authorization,  on  the 
condition  that  persons  making  such 
exports  report  the  details  of  the 
transactions  to  ERA  within  fifteen  (15) 
days  of  the  export.  This  will  eliminate 
the  need  of  filing  applications  for  small 
export  authorizations  and  of  ERA’S 
issuing  orders. 

D.  Summary  of  Proceedings  on 
Applications 

1.  General  (%  590.201).  Any  person 
seeking  to  obtain  authorization  to  export 
natural  gas  from  the  United  States  into  a 
foreign  country  or  import  natural  gas 
into  the  United  States  from  a  foreign 
country  or  to  amend  a  previous  import 
or  export  authorization  must  file  an 
application  with  the  ERA  at  least  60 
days  in  advance  of  the  proposed  action. 

2.  Applications  f§§  590.202,  590.203 
and  590.207).  Under  the  proposed  rules 
applications  must,  among  other 
information,  identify  the  persons 
submitting  the  application  and 
otherwise  involved  in  the  transaction, 
describe  the  action  sought  from  ERA, 
justify  the  requested  action,  and 
describe  any  new  or  existing  facilities 
required  to  implement  the  requested 
action.  Each  application  shall  address 
among  other  matters  the  scope  of  the 
project,  the  source  and  security  of  the 
natural  gas  supply,  the  terms  of  the 
transactions,  the  proposed  cost  to  be 
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charged  for  the  natural  gas  at  the 
border,  the  applicant's  need  for  a 
proposed  import  and  the  impact  of  the 
project  on  the  environment.  The 
Administrator  may  require  additional 
material  to  be  submitted  at  any  time 
during  the  proceeding  (§  590.202). 

If  an  application  is  incomplete  or 
otherwise  deficient,  the  applicant  will 
be  required  to  submit  additional 
information  or  exhibits  needed  to 
remedy  the  deficiency  within  a  specified 
time.  If  the  deficiency  is  not  corrected, 
the  application  may  be  dismissed 
without  prejudice  to  refiling  at  another 
time  (§  590.203). 

3.  Notice  of  Application  (§  590.205). 
ERA  will  publish  a  notice  in  the  Federal 
Register  of  each  application  received. 
The  notice  will  specify  a  period  of  time, 
usually  at  least  fifteen  days  from  the 
date  of  publication,  in  which  persons 
may  file  a  motion  to  intervene  or  a 
notice  of  intervention  (§  590.303),  a 
protest  (§  590.304)  or  comments  on  the 
application.  The  notice  may  request 
comments  on  specific  issues  of  fact,  law, 
or  policy  raised  by  the  application.  The 
notice  will  advise  the  parties  of  their 
right  to  request  the  procedures  that  they 
want  followed  in  the  proceeding  should 
the  Administrator  determine  that  further 
procedures  are  necessary.  These 
procedures  could  include  the  filing  of 
extensive  written  comments  (including 
data,  arguments,  briefs,  etc.),  and  the 
holding  of  a  conference,  oral 
presentation,  or  evidentiary  hearing.  If  a 
request  for  additional  procedures  is  not 
made  during  the  period  of  time  specified 
in  the  notice,  the  parties  shall  be 
deemed  to  have  waived  their  rights  to 
request  additional  procedures  should 
the  Administrator  decide  to  grant  the 
application  and  authorize  the  import  by 
issuing  a  final  opinion  and  order  based 
on  the  notice  and  any  responses  thereto, 
in  accordance  with  Section  590.314  of 
the  proposal.  As  discussed  above,  the 
notice  may  also  include  the  result  of  any 
relevant  DOE  discussions  with  foreign 
governments. 

4.  Intervention  (%  590.303).  The 
proposed  rule  liberalizes  the  procedures 
by  which  persons  interested  in 
participating  in  a  proceeding  may 
become  a  party  Under  proposed 

§  590.303,  a  person  filing  a  motion  to 
intervene  requesting  to  be  a  party  will 
be  granted  intervenor  status  if,  within 
fifteen  (15)  days  of  filing,  no  answer  in 
opposition  to  their  motion  to  intervene  is 
filed  and  the  Administrator  has  not 
denied  the  motion  within  that  time. 
When  an  answer  in  opposition  has  been 
filed,  the  Administrator  will  decide 
whether  intervenor  status  shall  be 
granted.  Any  party  may  file  an  answer 


to  a  motion  to  intervene  within  fifteen 
(15)  days  of  the  filing  of  the  motion.  This 
privilege,  however,  does  not  preclude 
the  Administrator  from  ruling  on  the 
motion  or  from  issuing  a  final  opinion 
and  order  in  accordance  with  §  590.314 
(“Shortened  Proceedings”),  prior  to  the 
expiration  of  the  fifteen  (15)  days. 

5.  Notice  of  Procedures  (%  590.206).  In 
all  proceedings  where  the  Administrator 
determines  to  have  additional 
procedures  including  the  filing  of  further 
written  comments  or  the  holding  of  a 
conference,  oral  presentation,  or 
evidentiary  hearing,  the  Administrator 
will  notify  the  parties  of  the  procedures 
to  be  followed  in  the  proceeding  (See 
“Procedures”  below)  and  advise  the 
parties  of  their  right  to  request 
additional  procedures  in  accordance 
with  the  provisions  of  this  regulation. 
This  notice  will  be  provided  after  th*e 
close  of  the  period  specified  in  the 
notice  of  application  for  filing  responses 
thereto.  The  Administrator  may,  at  this 
time,  request  comments  on  specific 
issues  of  fact,  law,  or  policy  relevant  to 
the  proceedings. 

6.  Procedures.  Generally,  the 
Administrator  intends  to  handle  most 
cases  solely  by  requesting  written 
comments  on  an  application  and  by 
granting  oral  presentations  upon 
request.  Evidentiary  hearings  will  be 
reserved  for  those  situations  where  such 
procedures  are  demonstrated  to  be 
necessary  for  a  full  airing  of  the  facts, 
such  as  resolving  disputes  of  material 
issues  of  fact.  Any  person  may  submit 
written  comments  to  ERA  in  response  to 
a  notice  of  application  on  any  aspect  of 
the  case.  Only  a  party,  however,  has  the 
right  to  request  that  a  conference,  oral 
presentation  or  evidentiary  hearing  be 
held  on  an  application.  A  party  has  the 
right  to  make  the  request  at  any  time 
during  the  proceeding  prior  to  die 
issuance  of  a  final  opinion  and  order. 

(a)  Opportunity  for  Additional 
Procedures  (\  590.306).  At  any  time  prior 
to  the  issuance  of  a  final  opinion  and 
order  any  party  may  file  a  motion 
requesting  additional  procedures, 
including  the  right  to  file  written 
comments  or  to  have  a  conference,  oral 
presentation,  or  evidentiary  hearing.  The 
motion  shall  described  the  type  of 
procedure  requested  and  include  the 
information  required  by  §  §  590.309, 
590.310,  and  590.311  as  appropriate.  As 
noted  above,  the  parties  may  be  deemed 
to  have  waived  their  right  to  request 
additional  procedures  if  they  do  not  file 
the  motion  during  the  period  specified  in 
the  notice  of  application  and  the 
Administrator  may  issue  a  final  opinion 
and  order  in  accordance  with  §  590.314. 

(b)  Conferences  (§  590.309).  Upon  the 
initiative  of  the  Administrator  or 


presiding  official  or  upon  the  motion  of  a 
party,  a  conference  of  the  parties  may 
be  convened  for  many  purposes, 
including  adjusting  and  setting  the 
proceedings,  discussing  the  need  for  and 
scheduling  further  proceedings, 
delineating  issues,  stipulating  to  certain 
issues  of  fact  or  law,  and  considering 
other  relevant  matters  where  it  appears 
that  a  conference  will  materially 
advance  the  proceeding.  Any  party 
making  a  motion  for  a  conference  should 
include  a  specific  showing  why  a 
conference  will  materially  advance  die 
proceeding. 

The  conference  will  be  an  informal 
meeting  of  the  parties,  the  conduct  of 
which  will  be  governed  by  the  presiding 
official.  It  will  be  stenographically 
recorded  in  most  cases,  and  a  copy  of 
the  transcript  made  a  part  of  the  docket 
in  the  proceeding  and  available  to  the 
public. 

(c)  Oral  Presentations  (§  590.310).  The 
Administrator  or  presiding  official  may 
convene  an  oral  presentation  for  the 
purpose  of  hearing  oral  statements  or 
arguments  on  delineated  issues  of  fact 
law  or  policy  relevant  to  the  proceeding, 
if  the  Administrator  or  presiding  official 
determines  that  such  an  oral 
presentation  will  materially  advance  the 
proceeding  and  that  the  issues  cannot  be 
adequately  discussed  through  written 
submissions. 

A  party  may  on  its  own  motion 
request  an  opportunity  to  make  an  oral 
presentation  if  its  views,  arguments  and 
data  on  any  aspect  of  the  proceeding. 
The  party’s  motion  should  demonstrate 
why  the  issues  cannot  be  adequately 
discussed  in  written  submissions  and 
identify  any  substantial  questions  of 
fact,  law  or  policy  at  issue  and  may 
contain  supporting  material  The  motion 
will  be  granted  if  the  Administrator 
determines  that  a  substantial  question 
of  fact,  law  or  policy  that  can  be 
adequately  elucidated  by  an  oral 
presentation  is  at  issue  in  the 
proceeding. 

The  parties  may  be  required  to  file 
briefs  or  other  documents  prior  to  the 
oral  presentation.  In  order  to  promote 
the  free  flow  of  information,  the  oral 
presentation  will  be  conducted  in  the 
manner  of  an  informal  rulemaking 
proceeding  with  one  or  more  decisional 
employees  acting  as  panel  members  and 
either  the  Administrator  or  a  presiding 
official  conducting  the  proceeding. 
Presentations  and  arguments  may  be 
made  by  counsel,  but  need  not  be. 
Decisional  employees  may  question  the 
parties  making  presentations,  but  cross- 
examination  by  the  parties  and  other 
more  formal  procedures  used  in 
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evidentiary  hearings  will  not  be 
available. 

(d)  Evidentiary  Hearings  (\  590.311). 
The  Administrator  or  presiding  official 
may  convene  an  evidentiary  hearing  for 
the  purpose  of  taking  evidence  on 
relevant  and  material  issues  of  fact 
including  resolving  disputed  issues  of 
fact,  if  the  Administrator  or  presiding 
official  determines  that  such  hearings 
will  materially  advance  the  proceeding 
and  the  issues  cannot  be  adequately 
discussed  through  written  submissions 
or  at  an  oral  presentation. 

A  party  on  its  own  motion  may 
request  the  opportunity  for  an 
evidentiary  hearing  for  the  purpose  of 
taking  evidence  on  factual  issues.  The 
party  should  identify  the  issues  and 
demonstrate  that  they  are  relevant  and 
material  to  the  decision  and  that  an 
evidentiary  hearing  is  necessary  to 
obtain  a  full  and  true  disclosure  of  the 
facts.  The  motion  will  be  granted  if  the 
Adminstrator  determines  that  there  is  a 
relevant  and  material  factual  issue  that 
is  genuinely  in  dispute  and  that  an 
evidentiary  hearing  is  necessary  to  a  full 
and  true  disclosure  of  the  facts. 

The  proceeding  will  be  conducted 
similar  to  formal  adjudicatory  hearings 
with  the  parties  having  the  following 
rights:  to  be  represented  by  counsel,  to 
request  discovery,  to  present  direct  and 
rebuttal  testimony  of  witnesses,  to 
cross-examine  witnesses  under  oath, 
and  to  present  documentary  evidence. 
The  hearing  will  be  presided  over  by 
either  the  ultimate  decision-maker,  i.e., 
the  Administrator,  or  by  a  designated 
presiding  official  who  will  participate  in 
the  decisional  process.  The  presiding 
official  may  make  any  necessary  rulings, 
including  denial  of  cross-examination  of 
a  witness  and  decisions  regarding 
subpoenas  and  depositions,  that  are 
necessary  to  regulate  the  conduct  of  the 
hearing,  to  obtain  a  full  and  true 
disclosure  of  the  facts,  and  to  limit 
irrelevant,  immaterial,  and  unduly 
repetitious  evidence.  Other  Department 
staff  members  who  are  decisional 
employees  may  assist  the  presiding 
official  in  eliciting  information  by 
presenting  witnesses  for  testimony, 
presenting  exhibits,  or  cross-examining 
witnesses  offered  by  the  parties.  These 
staff  employees,  however,  will  not 
perform  adversarial  roles 
Any  party,  the  Administrator,  or  the 
presiding  official  may  request  that  any 
other  party  admit  to  the  truth  of  any 
matters  at  issue  that  relate  to  statements 
or  opinions  of  fact  or  the  application  of 
law  to  fact  (5  590.307).  The  use  of 
admissions  is  intended  to  reduce  the 
need  for  presentation  of  witnesses  to 
introduce  or  verify  factual  matters  that 
are  relevant  to  reaching  a  decision. 
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7.  Shortened  Proceedings  f§  590.314). 

In  any  proceeding  where,  after  being 
given  a  reasonable  opportunity,  no  party 
requests  to  file  written  comments  or  to 
have  a  conference,  oral  presentation  or 
evidentiary  hearing  or  where  the 
Administrator  determines  that  such 
requested  additional  procudures  are  not 
required,  the  Administrator  may  issue  a 
final  opinion  and  order  after 
consideration  of  the  record,  including 
the  application  and  all  other  filings.  For 
example,  we  anticipate  that  shortened 
proceedings  would  be  applicable  to 
most  situations  where  a  govemment-to- 
govemment  agreement  has  been 
reached,  unless  intervenors  demonstrate 
that  further  proceedings  are  warranted. 

The  Administrator  will  not  deny  any 
application  solely  on  the  basis  of  the 
application  and  responses  to  the  notice 
of  application  without  first  advising  the 
applicant  and  all  other  parties  generally 
of  the  issues  of  concern  and  on  which 
the  denial  may  be  based  and  without 
first  providing  them  with  an  opportunity 
to  request  additional  procedures, 
including  the  right  to  file  written 
comments  or  to  have  a  conference,  oral 
presentation,  or  evidentiary  hearing  in 
accordance  with  the  provisions  of  this 
regulation. 

E.  Opinions  and  Orders 

1.  Conditional  Decisions  (\  590.402). 
The  Administrator  may  issue  a 
conditional  decision  prior  to  issuance  of 
a  final  opinion  and  order.  A  conditional 
decision  would  be  appropriate  in  cases 
where  a  need  exists  for  an  indication  of 
the  Administrator's  preliminary  findings 
and  conclusions,  but  additional 
information  is  needed  before  a  final 
decision  and  order  can  be  rendered. 

As  an  example,  the  issuance  of  a 
conditional  decision  may  be  appropriate 
when  the  application  at  issue  involves 
the  importation  of  LNG  into  new 
terminal  facilities.  In  such  a  case  the 
Administrator  reviews  the  application  to 
determine  if  the  proposed  importation  is 
in  the  public  interest  based  on  the 
considerations  within  the 
Administrator’s  jurisdiction,  while, 
concurrently,  the  FERC  must  review 
other  aspects  of  the  proposed 
importation  such  as  siting,  construction, 
and  operation  of  the  LNG  receiving 
terminal  facilities. 

Since  decisions  on  such  applications 
are  usually  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  the  National  Environment  Policy  Act 
(NEPA,  Pub.  L.  91.190,  83  Stat.  852  (42 
U.S.C.  4321)),  an  environmental  impact 
statement  (EIS)  would  usually  be 
prepared  to  assess  the  impacts  of  and 
alternatives  to  the  proposed  project.  The 


EIS  would  then  be  used  by  both  FERC 
and  the  Administrator  in  making  their 
respective  decisions  on  the  application. 
Since  the  terminal  facilities  potentially 
would  involve  the  larger  environmental 
impact,  the  FERC  would  generally  be  the- 
lead  agency  for  preparing  an  EIS.  Before 
expending  the  time  and  resources 
needed  to  develop  an  EIS,  the  FERC 
would  benefit  from  a  preliminary 
indication  from  the  Administrator 
regarding  consistency  of  the  importation 
with  the  public  interest.  However, 
before  the  Administrator  could  render  a 
final  decision,  the  Administrator  would 
need  to  review  the  completed  EIS. 

Issuing  a  conditional  decision  in  such 
circumstances  would  provide  the  FERC, 
the  parties,  and  the  public  the  benefit  of 
knowing  the  Administrator’s  preliminary 
determination,  while  at  the  same  time 
assuring  that  the  Administrator  and 
FERC  would  take  no  major  or 
irreversible  actions  before  final 
consideration  of  the  environmental 
consequences  and  available 
alternatives. 

2.  Emergency  Relief  (\  590.403).  In 
emergencies,  the  Administrator  may 
waive  further  procedures  an  issue  an 
interim  order  authorizing  the  import  or 
export  of  natural  gas.  After  issuance  of 
the  interim  order,  the  proceeding  would 
be  continued  until  the  record  was 
complete,  at  which  time,  a  final  opinion 
and  order  would  be  issued.  Implicit  in 
this  authority  is  the  authority  to  attach 
conditions  protecting  consumers  or 
other  persons  from  the  adverse  effects 
of  any  emergency  interim  approval  if, 
after  completion  of  further  proceedings, 
it  is  determined  that  the  interim 
approval  should  not  have  been  issued. 
The  Administrator  will  provide  the 
public  with  as  much  notice  of  the 
application  and  opportunity  to  comment 
as  the  emergency  permits. 

3.  Final  Opinions  and  Orders 

(§  590.404).  All  final  opinions  and  orders 
would  include  a  statement  of  findings 
and  conclusions  as  well  as  the  reasons 
or  basis  for  them,  and  the  appropriate 
order,  sanction,  relief,  or  denial. 
Authorizations  to  export  or  import 
would  not  be  transferable  or  assignable 
except  upon  order  of  the  Administrator. 
(§  590.405). 

4.  Reports  of  Changed  Circumstances 
('I  590.407).  Persons  authorized  by  the 
Administrator  to  import  or  export 
natural  gas  would  have  a  continuing 
obligation  to  give  the  Administrator 
written  notification  in  a  timely  fashion 
of  any  substantive  changes  to  the 
circumstances  surrounding  the 
transaction  including  changes  in 
contracts,  terms,  prices,  or  volumes 
applicable  to  the  project.  This  provision 
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is  intended  to  provide  notice  to  the 
Administrator  of  matters,  which  may 
necessitate  further  action  to  ensure  that 
authorizations  remain  consistent  with 
the  public  interest.  Compliance  with  this 
section  does  not  relieve  importers  from 
their  obligation  to  file  the  appropriate 
application  to  amend  a  previous  import 
or  export  application,  where  actions 
being  contemplated  are  inconsistent 
with  an  existing  authorization. 

F.  Applications  for  Rehearing  (%  590.501) 

Any  party  aggrieved  by  the  issuance 
of  a  final  opinion  and  order  or  an 
emergency  interim  order  may  file  an 
application  for  rehearing  of  that  decision 
(§  590.501).  Applications  for  rehearing 
must  be  filed  within  thirty  (30)  days 
after  issuance  of  the  final  opinion  and 
order  or  an  emergency  interim  order.  It 
must  also  specify,  with  particularity,  the 
alleged  errors  in  the  order  and  set  forth 
the  grounds  upon  which  the  application 
for  rehearing  is  based.  The  filing  of  an 
application  for  rehearing  does  not 
operate  as  a  stay  of  the  Administrator’s 
decision  or  order  unless  specifically 
ordered  by  the  Administrator 
(5  590.502).  The  Administrator  may  grant 
or  deny  rehearing  or  may  abrogate  or 
modify  the  final  opinion  and  order  or  an 
emergency  interim  order,  with  or 
without  further  proceedings  (§  590.503). 
Unless  acted  upon  by  the  Administrator 
within  thirty  (30)  days  of  filing,  an 
application  for  rehearing  would  be 
considered  denied  (3  590.504).  No 
answers  to  the  application  for  rehearing 
would  be  entertained.  Prior  to  issuance 
of  a  final  opinion  and  order  on 
rehearing,  however,  the  Administrator 
may  decide  to  afford  the  parties  an 
opportunity  to  file  briefs  or  answers  or 
may  order  that  a  conference,  oral 
presentation  or  evidentiary  hearing  be 
held  on  some  or  all  of  the  issues 
presented  by  an  application  for 
rehearing  (§  590.504). 

G.  Filing  and  Processing  Fees 

Section  590.207  of  the  proposed  rule 
continues  the  current  practice  of 
requiring  a  non-refundable  $50  filing  fee 
for  all  initial  applications  and 
amendments  to  applications. 
Nevertheless,  we  are  currently 
reviewing  whether  the  filing  fee  should 
be  increased  substantially  and  whether 
other  fees  to  cover  the  cost  of  processing 
applications,  including  applications  for 
rehearing,  may  be  appropriate.  We  note 
that  the  FERC  has  proposed  a  rule 
requiring  the  collection  of  various  fees 
related  to  the  costs  of  processing 
applications  filed  under  the  Natural  Gas 
Act  (FERC  Docket  No.  RM79-63,  46  FR 
42075,  August  19, 1981). 


Therefore  we  are  requesting  comment 
on  whether  ERA  should  establish  fees 
sufficient  to  recover  the  direct  costs 
associated  with  the  processing  and 
consideration  of  applications  to  import 
or  export  natural  gas,  particularly 
evidentiary  proceedings  initiated  by  the 
applicant  or  a  party.  We  request  specific 
comments  on  the  amounts  which  should 
be  charged,  whether  a  single  general  fee 
should  be  developed  or  a  schedule  of 
individual  fees  established,  whether  any 
such  fees  should  be  of  a  fixed  amount  or 
variable  amount,  and  under  which 
circumstances,  if  any,  fees  should  be 
waived. 

III.  Comment  and  Hearings  Procedures 

A.  Written  Comments 

You  are  invited  to  participate  in  any 
aspect  of  this  rulemaking  by  submitting 
data,  views,  or  arguments  with  respect 
to  the  proposals  set  forth  in  today’s 
rulemaking.  Where  the  comments  are 
critical  of  the  proposed  rule,  alternative 
language  should  be  provided  wherever 
possible.  The  rationale  and  any  data  in 
support  of  the  changes  should  also  be 
provided. 

Written  comments  must  be  submitted 
by  4:30  p.m.,  November  3, 1981,  to  the 
address  indicated  in  the  “Addresses" 
section  of  this  preamble  and  should  be 
identified  on  the  outside  envelope  and 
on  the  document  with  the  designation: 
“Proposed  Rulemaking  Natural  Gas 
Import/Export  Procedures  (Docket  No. 
ERA-R-81-05).”  Ten  copies  should  be 
submitted.  All  comments  received  will 
be  available  for  public  inspection  in  the 
DOE  Reading  Room,  Room  IE-190, 

James  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday.  All  comments  received 
by  4:30  p.m.,  November  3, 1981,  and  all 
other  relevant  information  will  be 
considered  by  DOE  before  final  action  is 
taken  on  this  proposed  regulation. 

Any  information  or  data  submitted 
which  you  consider  to  be  confidential 
must  be  so  identified  and  submitted  in 
writing,  one  copy  only.  We  reserve  the 
right  to  determine  the  confidential  status 
of  the  information  or  data  and  to  treat  it 
according  to  our  determination. 

B.  Public  Hearings 

1.  Procedures  for  Request  to  Make 
Oral  Presentation.  The  time  and  place 
for  the  hearing  are  indicated  in  the 
“Dates"  and  “Hearing  Location” 
sections  of  this  preamble. 

If  you  have  any  interest  in  the  matters 
discussed  in  this  proposed  rulemaking, 
or  represent  a  group  or  class  of  persons 
that  has  an  interest,  you  may  make  a 


written  request  to  Karene  Walker, 

Public  Hearings  Division,  Economic 
Regulatory  Administration,  2000  M 
Street,  NW.,  Room  B-210,  RG-33, 
Washington,  D.C  20461,  (202)  653-3986, 
for  an  opportunity  to  make  oral 
presentation  by  4:30  p.m.,  September  29, 
1981.  You  should  provide  a  telephone 
number  where  you  may  be  contacted 
through  the  day  before  the  hearing. 

If  you  are  selected  to  be  heard,  you 
will  be  so  notified  before  4:30  pm, 
October  1, 1981.  One  hundred  copies  of 
your  statement  are  due  one  work  day 
prior  to  the  date  of  the  hearing  and 
should  be  delivered  to  the  address 
indicated  in  the  “Addresses"  section.  In 
the  event  any  person  wishing  to  testify 
cannot  meet  the  100  copy  requirement, 
alternative  arrangements  can  be  made 
in  advance  of  the  hearing  by  so 
indicating  in  a  letter  requesting  an  oral 
presentation  or  by  calling  the  Public 
Hearings  Division  at  (202)  653-3986. 

2.  Conduct  of  the  Hearings.  We 
reserve  the  right  to  schedule 
participants*  presentations  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  We  may  limit  die 
length  of  each  presentation  based  on  the 
number  of  persons  requesting  to  be 
heard.  We  encourage  groups  that  have 
similar  interests  to  choose  one 
appropriate  spokesperson  qualified  to 
represent  the  views  of  the  groups. 

An  ERA  official  will  be  designated  to 
preside  at  the  hearing.  This  wiU  not  be  a 
judicial  type  hearing.  Questions  may  be 
asked  only  by  those  conducting  the 
hearing.  At  the  conclusion  of  all  initial 
oral  statements,  each  person  who  has 
made  an  oral  statement  will  be  given  the 
opportunity  to  make  a  rebuttal 
statement  The  rebuttal  statements  will 
be  given  in  the  order  in  which  die  initial 
statements  were  made  and  will  be 
subject  to  time  limitations  determined 
by  die  presiding  offidaL  • 

If  you  wish  to  have  a  question  asked 
at  the  hearing,  you  may  submit  the 
question,  in  writing,  to  the  presiding 
officer.  The  presiding  officer  will 
determine  whether  the  question  is 
relevant,  and  whether  the  time 
limitations  permit  it  to  be  presented  for 
answer.  The  question  will  be  asked  of 
the  witness  by  the  presiding  officer.  Any 
further  procedural  rules  needed  will  be 
announced  by  the  presiding  officer. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing,  induding  the  transcript  will  be 
retained  by  the  ERA  and  made  available 
for  inspection  at  the  DOE  Freedom  of 
Information  Office,  Room  IE-190,  James 
Forrestal  Building.  1000  Independence 
Avenue,  S.W.,  Washington,  D.C  20585, 
and  the  ERA  Office  of  Public 
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Information,  Room  B-110,  2000  M  Street, 
N.W.,  Washington,  D.C.  20461,  between 
the  hours  of  8:00  a.m.  and  4:330  p.m., 
Monday  through  Friday.  You  may 
purchase  a  copy  of  the  transcript  from 
the  reporter. 

In  the  event  that  it  becomes  necessary 
for  us  to  cancel  a  hearing,  we  will  make 
every  effort  to  publish  advance  notice  in 
the  Federal  Register  of  such 
cancellation.  Moreover,  we  will  give 
actual  notice  to  all  persons  scheduled  to 
testify  at  the  hearings.  However,  it  is  not 
possible  to  give  actual  notice  of 
cancellations  or  changes  to  persons  not 
identified  to  us  as  participants. 
Accordingly,  persons  desiring  to  attend 
a  hearing  are  advised  to  contact  DOE  on 
the  last  working  day  preceding  the  date 
of  the  hearing  to  confirm  that  it  will  be 
held  as  scheduled. 

IV.  Environmental  Analysis 

After  reviewing  this  proposed 
regulation  pursuant  to  DOE’s 
responsibilities  under  NEPA,  DOE  has 
determined  that  the  proposed  rule  is 
procedural  in  nature  and  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  It  is  noteworthy 
that  an  individual  determination  with 
respect  to  the  level  of  NEPA 
documentation  is  made  for  each  import 
or  export  application  filed  in  accordance 
with  the  proposed  procedures.  DOE, 
therefore,  has  determined  that  no 
environmental  impact  statement  is 
required  for  the  proposed  rule. 

V.  Executive  Order  12291 

Executive  Order  12291  (46  FR 13193, 
February  19, 1981)  required  the  agencies 
subject  to  it  to  prepare  a  regulatory 
impact  analysis  for  all  major  rules,  as 
defined  in  the  Order.  We  have 
determined  that  the  proposed 
procedural  rule  is  not  major  and  the 
preparation  of  a  regulatory  impact 
analysis  is  therefore  not  required.  Our 
decision  in  this  regard  is  based  on  the 
following  determinations:  the  proposal  • 
is  not  likely  to  result  in  (1)  an  annual  . , 
effect  on  the  economy  of  $100  million  or 
more,  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State  or  local 
government  agencies,  or  geographic 
regions,  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  accordance  with  the 
requirement  of  Section  3(c)(3)  we  have 
submitted  a  copy  of  the  proposed  rule  to 
the  Director  of  the  Office  of 
Management  and  Budget. 


VI.  Compliance  With  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub.  L 
96-354,  94  Stat.  1164,  5  U.S.C.  601  et  seq., 
(September  19, 1980)),  requires  Federal 
agencies  to  consider  the  impact  of 
proposed  regulations  on  small 
businesses,  small  governments,  and 
other  small  entities,  to  consider  the 
ability  of  small  entities  to  comply  with 
the  proposed  regulation,  and  to  consider 
less  stringent  alternative  compliance 
standards  for  small  entities.  An  agency 
is  required  to  prepare  a  regulatory 
flexibility  analysis  to  document  its 
consideration  of  these  factors,  except  in 
the  situation  where  the  agency 
determines  that  a  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

DOE  certifies  that,  for  the  reasons 
discussed  below,  the  promulgation  of 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  will  not  be  prepared. 

This  proposed  rule  sets  forth 
simplified  or  revised  procedures  under 
which  persons  may  apply  for 
authorization  to  import  or  export  natural 
gas,  or  by  which  other  persons  may 
participate  in  the  consideration  by  the 
Administrator  of  such  applications.  The 
proposed  rule  eases  the  existing 
regulatory  burden  on  both  groups  by 
reducing  the  amount  of  information  and 
the  number  of  documents  required  in  an 
application  for  an  import  or  export 
authorization.  The  proposed  rule  also 
makes  certain  authorizations  self- 
effectuating  (e.g.  small  volume  exports) 
thereby  eliminating  the  need  for  agency 
action  on  a  case-by-case  basis.  Finally, 
the  proposed  rule  considers  an 
evidentiary  hearing,  which  can  be  a 
costly  burden  on  many  of  the  parties,  to 
be  an  exceptional  proceeding  which  will 
only  be  convened  under  limited 
circumstances,  rather  than  being  held  as 
a  matter  of  course. 

In  our  view,  it  is  unlikely  that  a  “small 
entity"  will  ever  have  the  capacity  to 
engage  in  the  importation  or  exportation 
of  natural  gas.  At  present,  such  imports 
or  exports  can  only  be  transported  by 
natural  gas  pipeline  or  liquefied  natural 
gas  vessel.  Of  the  29  firms  authorized  to 
import  or  export  natural  gas,  16  are 
major  interstate  natural  gas  pipeline 
companies,  1  is  a  consortium  of  such 
companies,  10  are  intrastete  natural  gas 
companies,  and  2  are  large  integrated  oil 
companies.  For  the  foreseeable  future 
the  size  and  nature  of  firms  seeking 
authorization  under  the  proposed  rules 
are  expected  to  remain  die  same. 


We  expect  that  this  proposed  rule  will 
have  a  positive  impact  on  those  persons 
which  may  be  small  entities  interested 
in  participating  in  a  particular  import  or 
export  proceeding.  The  number  of  small 
entities  participating  in  such 
proceeddings  is  low,  usually  less  than  5 
and  rarely  more  than  15.  Even  if  the 
number  of  small  entities  affected  by  this 
proposal  were  greater,  the  impact  will 
be  minimal  and  less  than  that  of  existing 
rules.  A  copy  of  this  proposed  rule  has 
been  transmitted  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  as  required  by  Section 
605(b)  of  the  Regulatory  Flexibility  Act. 

VII.  Amendments  of  Existing  ERA  Rules 

At  present  the  only  ERA  rules 
applicable  to  natural  gas  import  and 
export  proceedings  are  those  contained 
in  10  CFR  Part  205,  Subpart  U — 
Procedures  for  Natural  Gas  and 
"Electricity  Import  and  Export  Cases. 
Because  of  the  need  to  maintain  the 
applicability  of  Subpart  U  to  electricity 
export  adjudications,  this  proposed  rule 
only  amends  Subpart  U  to  the  extent 
necessary  to  eliminate  all  applicability 
to  natural  gas  import  and  export 
proceedings.  The  substance  of  the  rule 
will  remain  the  same  with  respect  to 
electricity  export  cases. 

(Department  of  Energy  Organization  Act, 

Pub.  L  95-91, 91  Stat.  565  (42  U.S.C.  7101,  et 
8eq.\,  Natural  Gas  Act,  Act  of  June  21, 1938,  c. 
556, 52  Stat.  821  (42  U.S.C.  717  et  seg.);  E.O. 
10485, 18  FR  5397;  E.0. 12009,  42  FR  46267) 

In  considering  of  the  foregoing,  it  is 
proposed  to  amend  Chapter  II  of  Title 
10,  Code  of  Federal  Regulations,  by 
amending  Part  205  and  adding  a  Part  590 
to  Subchapter  G,  as  set  forth  below. 

Issued  in  Washington,  D.C.  on  August  26, 
1981. 

Barton  R.  House, 

Acting  Administrator,  Economic  Regulatory 
Administration. 

PART  205— ADMINISTRATIVE 
PROCEDURES  AND  SANCTIONS 

1.  Subpart  U  of  Part  205,  Chapter  II  of 
Title  10,  Code  of  Federal  Regulations  is 
proposed  to  be  revised  to  eliminate  its 
applicability  to  natural  gas  import  and 
export  cases  and  to  read  as  follows: 

Subpart  U— Procedures  for  Electricity 
Export  Cases 

Sec. 

205.260  Purpose  and  scope. 

205.270  Off-the-record  communications. 
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Subpart  U — Procedures  for  Electricity 
Export  Cases 

§  205.260  Purpose  and  scope. 

(a)  The  purpose  of  this  section  is  to 
state  the  procedures  that  will  be 
followed  by  the  Economic  Regulatory 
Administration  of  the  Department  of 
Energy  in  electricity  export 
adjudications. 

(b)  Definitions. 

As  used  in  this  subpart — 

“Administrator”  means  the 
Administrator  of  the  Economic 
Regulatory  Administration. 

“Decisional  employees”  means  the 
Administrator,  presiding  officers  at 
adjudicatory  hearings,  and  other 
employees  of  the  Department,  including 
consultants  and  contractors,  who  are,  or 
may  reasonably  be  expected  to  be, 
involved  in  the  decision-making  process, 
which  includes  advising  the 
Administrator  in  resolving  the  issues  in 
an  adjudication.  The  term  does  not 
include  those  employees  of  the 
Department  performing  investigative  or 
trial  functions  in  an  adjudication,  unless 
they  are  specifically  requested  by  the 
Administrator  or  his  delegate  to 
participate  in  the  decision-making 
process. 

“Department”  means  the  Department 
of  Energy. 

“Off-the-record  communication" 
means  an  ex  parte  communication, 
which  is  an  oral  or  written 
communication  relevant  to  the  merits  of 
an  adjudication  and  not  on  the  record 
and  with  respect  to  which  resonable 
prior  notice  to  all  participants  and 
opportunity  to  be  present  at,  or  respond 
to,  the  communication  is  not  given,  but 
does  not  include  a  communication 
relating  solely  to  procedures  which  are 
not  relevant  to  the  merits  of  the 
adjudication. 

“Interested  person"  means  a  person 
outside  the  Department  whose  interest 
in  the  adjudication  goes  beyond  the 
general  interest  of  the  public  as  a  whole 
and  includes  applicants,  intervenors, 
competitors  of  applicants,  non-profit  and 
public  interest  organizations,  and  other 
individuals  and  organizations,  including 
state,  local  and  other  public  officials, 
with  a  proprietary,  financial  or  other 
special  interest  in  the  outcome  of  the 
adjudication.  The  term  does  not  inlcude 
other  federal  agencies,  unless  an  agency 
is  a  participant  in  the  adjudication. 

“Participant"means  any  applicant  or 
intervenor  participating  in  the 
adjudication. 

“Adjudication"  means  a  formal 
proceeding  employing  procedures 
identical  or  similar  to  those  required  by 
the  Administrative  Procedure  Act,  as 
codified  in  5  U.S.C.  551,  556,  and  557,  to 


consider  an  application  to  export 
electricity. 

“Reasonable  prior  notice”  means  7 
days  written  notice  stating  the  nature 
and  purpose  of  the  communication. 

“Relevant  to  the  merits"  means  a 
communication  directly  related  to  the 
merits  of  a  specific  adjudication  but 
does  not  include  general  background 
discussions  about  an  entire  industry  or 
communications  of  a  general  nature 
made  in  the  course  of  developing  agency 
policy  for  future  general  application. 

§  205.270  Off-the-record  communications. 

(a)  In  any  proceeding  which  is  subject 
to  this  subpart — 

-  (1)  No  interested  person  shall  make  an 
off-the-record  communication  or 
knowingly  cause  an  off-the-record 
communication  to  be  made  to  any 
decisional  employee. 

(2)  No  decisional  employee  shall  make 
an  off-the-record  communication  or 
knowingly  cause  an  off-the-record 
communication  to  be  made  to  any 
interested  person. 

(3)  A  decisional  employee  who 
receives,  makes,  or  knowingly  causes  to 
be  made  an  oral  communication 
prohibited  by  this  section  shall  prepare 
a  memorandum  stating  the  substance  of 
the  communication  and  any  responses 
made  to  it. 

(4)  Within  48  hours  of  receiving, 
making  or  knowingly  causing  to  be 
made  a  communication  prohibited  by 
this  section,  a  decisional  employee  shall 
deliver  all  written  off-the-record 
communications  and  all  memoranda 
prepared  in  compliance  with  paragraph 
(a)(3)  of  this  section  to  the  Chief  of  the 
System  Reliability  and  Emergency 
Reponse  Branch,  ERA  who  will 
immediately  place  the  materials 
described  above  in  the  public  record 
associated  with  the  adjudication, 
available  for  public  inspection. 

(5)  Upon  receipt  of  a  communication 
knowingly  made  or  knowingly  caused  to 
be  made  by  a  participant  in  violation  of 
this  section,  the  Administrator  or 
presiding  officer  may,  to  the  extent 
consistent  with  the  interests  of  justice 
and  the  applicable  statutory  policy, 
require  the  participant  to  show  cause 
why  his  or  her  claim  or  interest  in  the 
adjudication  should  not  be  dismissed, 
denied,  disregarded,  or  otherwise 
adversely  affected  on  account  of  the 
violation. 

(6)  The  prohibitions  of  this  section 
shall  apply  beginning  at  the  time  an 
adjudication  is  noticed  for  hearing  (or 
the  person  responsible  for  the 
communication  acquires  knowledge  that 
it  will  be  noticed],  a  protest  is  filed,  or  a 
petition  or  notice  to  intervene  in 


opposition  to  the  requested  Department 
action  is  filed,  whichever  occurs  first 
(b)  The  prohibition,  cited  at  18  CFR 
1.30(f),  against  participation  in  the 
decision-making  process  by  Department 
employees  who  perform  investigative  or 
trial  functions  in  an  adjudication  shall 
no  longer  be  applicable  to  QIA. 

2.  Subchapter  G,  of  Chapter  II  of  Tide 
10,  Code  of  Federal  Regulations  is 
hereby  amended  by  adding  a  Part  590,  to 
read  as  follows: 

PART  590— ADMINISTRATIVE 
PROCEDURES  WITH  RESPECT  TO 
THE  IMPORT  AND  EXPORT  OF 
NATURAL  GAS 

Subpart  A— General  Provisions 

Sec. 

590.101  Purpose  and  scope. 

590.102  Definitions. 

590.103  General  requirements  for  filing 
documents  with  ERA. 

590.104  Address  for  filing  documents. 

590.105  Computation  of  time. 

590.106  Dockets. 

590.107  Service. 

590.108  Off-the-record  communications. 

590.109  ERA  investigations. 

Subpart  B — Applications  for  Authorization 
To  Import  or  Export  Natural  Gas 

590.201  General. 

590.202  Contents  of  applications. 

590.203  Deficient  applications. 

590.204  Amendment  or  withdrawal  of 
applications. 

590.205  Notice  of  applications.  . 

590.206  Notice  of  procedures. 

590.207  Filing  fees. 

590.208  Small  volume  exports. 

Subpart  C— Procedures 

590.301  General. 

590.302  Motions. 

590.303  Intervention. 

590.304  Protests. 

590.305  Subpoenas. 

590.306  Depositions. 

590.307  Admissions  of  facts. 

590.308  Opportunity  for  additional 
procedures. 

590.309  Conferences. 

590.310  Oral  presentations. 

590.311  Evidentiary  hearings. 

590.312  Presiding  officials. 

590.313  Witnesses. 

590.314  Shortened  proceedings. 

590.315  Reopening  the  record. 

Subpart  D— Opinions  and  Orders 

590.401  Orders  to  show  cause. 

590.402  Conditional  decisions. 

590.403  Emergency  relief. 

590.404  Final  opinions  and  orders. 

590.405  Transferability. 

590.406  Compliance  with  orders. 

590.407  Reports  of  (hanged  circumstances. 

if _ ft  niillnullumi  f nr 

bUDpan  t— AppocauOfiS  tot  Mencanog 

590.501  Filing. 

590.502  Application  is  not  a  stay. 

590.503  Opinion  and  order  on  rehearing. 
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Sec. 

590.504  Denial  by  operation  of  law. 

590.505  Answers  to  applications  for 
rehearing. 

Authority:  Sec.  301(b),  Sec.  402(f),  and  Sec. 
644,  Pub.  L.  95-91,  91  Stat.  578,  585,  and  599 
(42  U.S.C.  7151(b),  7172(f),  and  7254),  Sec.  3, 

Act  of  June  21, 1938,  c.  556  52  Stat.  822  (15 
U.S.C.  717b);  E.0. 10485, 18  FR  5397,  3  CFR 
1949-53  Comp.;  E.0. 12009,  42  FR  46267,  3 
CFR  1977  Comp. 

Subpart  A— General  Provisions 

§  590.101  Purpose  and  scope. 

The  purpose  of  this  part  is  to  establish 
the  rules  and  procedures  required  to  be 
followed  by  persons  to  obtain 
authorizations  from  the  Administrator  to 
import  or  export  natural  gas  under 
Section  3  of  the  Natural  Gas  Act  and  by 
all  other  persons  interested  in 
participating  in  a  natural  gas  import  or 
export  proceeding. 

This  Part  establishes  the  procedural 
rules  necessary  to  implement  the 
authorities  vested  in  the  Secretary  of 
Energy  by  Sections  301(b)  and  402(f)  of 
the  Department  of  Energy  Organization 
Act,  which  have  been  delegated  to  the 
Administrator. 

§590.102  Definitions. 

As  used  in  this  Part: 

(a)  "Administrator”  means  the 
Administrator  of  ERA  or  any  other 
employee  of  DOE  who  has  been 
delegated  final  decisional  authority. 

(b)  "Contested  proceeding"  means  a 
proceeding  (1)  where  a  protest  or  a 
motion  to  intervene  or  a  notice  of 
intervention  in  opposition  to  an 
application  or  other  requested  action 
has  been  filed,  or  (2)  where  a  party 
otherwise  notifies  the  Administrator 
that  it  opposes  an  application  or  other 
requested  action. 

(c)  "Decisional  employee"  means  the 
Administrator,  presiding  officials  at 
conferences,  oral  presentations  or 
evidentiary  hearings,  and  any  other 
employee  of  the  DOE,  including 
consultants  and  contractors,  who  is,  or 
may  reasonably  be  expected  to  be, 
involved  in  the  decision-making  process, 
including  advising  the  Administrator  on 
resolving  the  issues  in  a  proceeding.  The 
term  specifically  includes  those 
employees  of  the  DOE  performing 
investigative  or  trial-type  functions  in 
evidentiary  hearings. 

(d)  "DOE”  means  the  Department  of 
Energy,  including  ERA. 

(e)  “DOE  Act”  means  the  Department 
of  Energy  Organization  Act,  Pub.  L.  95- 
91,  91  Stat.  565  (42  U.S.C.  7101  et  seq.). 

(f)  “EIS”  means  an  Environmental 
Impact  Statement  prepared  pursuant  to 
the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  Pub. 


L.  91-190,  83  Stat.  852  (42  U.S.C.  4321  et 
seq.  (1976))  and  10  CFR  Part  1021. 

(g)  “ERA”  means  the  Economic 
Regulatory  Administration. 

(h)  “FERC”  means  the  Federal  Energy 
Regulatory  Commission. 

(i)  “Interested  person”  means  a 
person,  other  than  a  DOE  employee, 
consultant  or  contractor,  whose  interest 
in  a  proceeding  goes  beyond  the  general 
interest  of  the  public  as  a  whole  and 
includes  applicants,  intervenors, 
competitors  of  applicants,  and  other 
indiviudals  and  organizations,  including 
non-profit  and  public  interest 
organizations,  and  other  individuals  and 
organizations  including  state,  local,  and 
other  public  officials,  with  a  proprietary, 
financial  Or  other  special  interest  in  the 
outcome  of  a  proceeding.  The  term  does 
not  include  other  federal  agencies  or 
foreign  governments  and  their 
representatives,  unless  the  agency, 
foreign  government,  or  representative  of 
a  foreign  government  is  a  party  to  the 
proceeding. 

(j)  “Natural  gas”  means  natural  gas 
and  mixtures  of  natural  gas  and 
synthetic  natural  gas,  regardless  of 
physical  form  or  phase,  including 
liquefied  natural  gas  and  gels  primarily 
composed  of  natural  gas. 

(k)  "NGA"  means  the  Natural  Gas 
Act,  Act  of  June  21, 1938,  c.  558,  52  Stat. 
821  (15  U.S.C.  717  et  seq.). 

(l)  "Off-the-record  communication” 
means  a  written  or  oral  communication 
not  on  the  record  which  is  relevant  to 
the  merits  of  a  proceeding,  and  about 
which  the  parties  have  not  been  given 
reasonable  prior  notice  or  an 
opportunity  to  be  present  at  or  respond 
to  the  communication,  but  does  not 
include  communications  concerned 
solely  with  procedures  which  are  not 
relevant  to  the  merits  of  a  proceeding.  It 
also  does  not  include  general 
background  discussions  about  an  entire 
industry  or  communications  of  a  general 
nature  made  in  the  course  of  developing 
agency  policy  for  future  general 
application. 

(m)  “Party”  means  any  applicant,  any 
person  who  has  filed  a  motion  for  and 
been  granted  intervenor  status  or  whose 
motion  to  intervene  is  pending,  and  any 
state  commission  who  has  intervened  by 
notice  pursuant  to  §  590.303(a)  of  this 
part. 

(n)  “Person"  means  any  individual, 
firm,  estate,  trust,  partnership, 
association,  company,  joint-venture, 
corporation,  United  States  local,  state 
and  federal  governmental  unit  or 
instrumentality  thereof,  charitable, 
educational  or  other  institution,  and 
others,  including  any  officer,  director, 
owner,  employee,  or  duly  authorized 
representative  of  any  of  the  foregoing. 


(o)  “Presiding  official”  means  any 
employee  of  DOE  who  has  been 
designated  by  the  Administrator  to 
preside  at  a  conference,  oral 
presentation,  or  evidentiary  hearing  and 
who  has  been  delegated  the  authority  to 
make  rulings  and  issue  orders,  other 
than  final  opinions  and  orders, 
temporary  or  interim  emergency  orders, 
or  conditional  decisions  under  Subpart 
D  and  orders  on  rehearing  under 
Subpart  E. 

(p)  “Proceeding”  means  the  process 
and  activity,  and  any  part  thereof, 
instituted  by  ERA  either  in  response  to 
an  application,  petition,  motion  or  other 
filing  under  this  Part,  or  on  its  own 
initiative,  by  which  ERA  develops  and 
considers  the  relevant  facts,  policy  and 
applicable  law  concerning  the 
importation  or  exportaion  of  natural  gas 
and  which  may  lead  to  the  issuance  of 
an  order  by  the  Administrator  under 
Subparts  D  and  E. 

(q)  “Reasonable  prior  notice”  means 
seven  (7)  days  notice  of  the  nature  and 
purpose  of  the  communication. 

(r)  “State  commission”  means  the 
regulatory  body  of  a  state  or 
muncipality  having  jursidiction  to 
regulate  rates  and  charges  for  the  sale  of 
natural  gas  to  consumers  within  the 
state  or  municipality. 

§  590. 1 03  General  requirements  for  filing 
documents  with  ERA. 

(a)  Any  document,  including  but  not 
limited  to  an  application,  request, 
petition,  motion,  comment,  protest,  and 
any  exhibit  submited  in  connection  with 
such  documents,  shall  be  considered 
filed  with  ERA  under  this  part  when  it 
has  been  received  and  stamped  with  the 
time  and  date  of  receipt  by  the  Division 
of  Natural  Gas,  ERA.  Documents 
transmitted  to  ERA  must  be  addressed 
as  provided  in  §  590.104.  All  documents 
and  exhibits  become  part  of  ERA  file3 
and  will  not  be  returned.  Fifteen  (15) 
copies  of  all  filings  and  submittals  shall 
be  provided  to  ERA. 

(b)  Upon  receipt  by  ERA,  each 
application  or  other  initial  request  for 
action  shall  be  assigned  a  docket 
number.  Any  petition,  motion,  request, 
comment,  protest  or  document  filed 
subsequently  in  a  docketed  proceeding 
with  ERA  shall  refer  to  the  assigned 
docket  number.  All  documents  shall  be 
signed  either  by  the  person  upon  whose 
behalf  the  document  is  filed  or  an 
authorized  representative  and  shall 
contain  a  certified  statement  that  the 
representative  is  a  duly  authorized 
representative. 

(c)  A  person  who  files  an  application 
or  other  request  for  action  is  under  a 
continuing  obligation  until  final  ERA 
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action  in  a  proceeding  to  provide  any 
new  of  newly  discovered  information 
which  is  relevant  to  that  proceeding. 

(d)  A  person  who  files  an  application 
shall  state  whether,  to  the  best 
knowledge  of  that  person,  the  same  or  a 
related  matter  is  being  considered  by 
any  other  part  of  DOE,  including  the 
FERC,  of  any  other  Federal  agency  or 
department  and,  if  so,  shall  identify  the 
matter  and  the  agency  or  department. 

§  590.104  Address  for  filing  documents. 

All  documents  filed  under  this  part 
shall  be  addressed  to:  Division  of 
Natural  Gas,  Economic  Regulatory 
Administration,  2000  M  Street,  N.W., 
Room  7108,  RG-13,  Washington,  D.C. 
20461. 

All  hand  delivered  documents  should 
be  filed  at  the  above  address  between 
the  hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

§  590.105  Computation  of  time. 

(a)  In  computing  any  period  of  time 
prescribed  or  allowed  by  these 
regulations,  the  day  of  the  act  or  event 
from  which  the  designated  period  of 
time  begins  to  run  is  not  included.  The 
period  of  time  begins  to  run  the  next  day 
after  the  day  of  the  act  or  event.  The  last 
day  of  the  period  so  computed  is 
included  unless  it  is  a  Saturday,  Sunday, 
or  legal  Federal  holiday,  in  which  event 
the  period  runs  until  the  end  of  the  next 
day  that  is  neither  a  Saturday,  Sunday, 
nor  a  legal  Federal  holiday,  unless 
otherwise  provided  by  this  Part  or  the 
terms  of  an  ERA  order.  Documents 
received  after  regular  business  hours  are 
deemed  filed  on  the  next  regular 
business  day. 

(b)  When  a  document  is  required  to  be 
filed  within  a  prescribed  time,  an 
extension  of  time  to  file  may  be  granted 
by  the  Administrator  or  presiding 
official  for  good  cause. 

(c)  An  order  is  effective  on  the  date 
specified  in  the  order  and  deemed  to  be 
issued  at  the  time  and  date  of  receipt 
stamped  by  the  Division  of  Natural  Gas 
for  release  to  the  public,  unless 
otherwise  provided. 

§  590.106  Dockets. 

ERA  shall  maintain  a  docket  of  each 
proceeding  under  this  Part,  which  shall 
include  the  record  upon  which  all  orders 
provided  for  in  Subparts  D  and  E  shall 
be  based.  All  dockets  shall  be  available 
for  inspection  and  copying  by  the  public 
during  regular  business  hours  between 
8:00  a.m.  and  4:30  p.m.  Dockets  are 
located  in  the:  Division  of  Natural  Gas. 
Room  7108,  2000  M  Street,  N.W., 
Washington,  D.C.  20461. 


5  590.107  Service. 

(a)  An  applicant  and  any  other  party 
to  a  proceeding  shall  serve  a  copy  of  all 
documents  filed  with  ERA  upon  all 
parties  unless  otherwise  provided  in  this 
part.  Each  document  filed  with  ERA 
shall  contain  a  certification  that  a  copy 
has  been  served  as  required  by  this 
section  and  indicate  the  date  of  service. 
ERA  shall  maintain  an  official  service 
list  which  shall  be  provided  upon 
request. 

(b)  All  documents  required  to  be 
served  under  this  Part  may  be  served  by 
hand,  certified  mail,  registered  mail  or 
regular  mail.  It  shall  be  the 
responsibility  of  the  serving  party  to 
ensure  that  service  is  effected  in  a 
timely  manner.  Service  is  deemed 
complete  upon  mailing. 

(c)  Service  upon  a  person’s  duly 
authorized  representative  shall 
constitute  service  upon  that  person. 

(d)  Persons  filing  protests  in  a 
proceeding  shall  serve  copies  upon  the 
applicant  and  all  other  persons 
identified  as  parties  to  the  proceeding. 
However,  if  die  protestant  is  unable  for 
good  cause  to  provide  service,  ERA  shall 
effect  service. 

(e)  All  ERA  orders,  notices,  or  other 
documents  shall  be  served  on  the 
parties  by  ERA  either  by  registered  mail, 
certified  mail,  or  regular  mail,  except  as 
otherwise  provided  in  this  part. 

$  590.108  Off-the-record  communications. 

In  any  contested  proceeding  under 
this  park 

(a)  No  interested  person  shall  make 
an  off-the-record  communication  or 
knowingly  cause  an  off-the-record 
communication  to  be  made  to  any 
decisional  employee. 

(b)  No  decisional  employee  shall 
make  an  off-the-record  communication 
or  knowingly  cause  an  off-the-record 
communication  to  be  made  to  any 
interested  person. 

(c)  A  decisional  employee  who 
receives,  makes,  or  knowingly  causes  to 
be  made  an  oral  communication 
prohibited  by  this  section  shall  prepare 
a  memorandum  stating  the  substance  of 
the  communication  and  any  responses 
made  to  it. 

(d)  Within  48  hours  of  the  off-the- 
record  communication,  a  decisional 
employee  shall  deliver  all  written  off- 
the-record  communications  and  written 
memoranda  prepared  in  the  compliance 
with  paragraph  (c)  of  this  section  to  the 
Administrator  who  shall  require  the 
Director  of  the  Division  of  Natural  Gas 
to  make  the  materials  available  for 
public  inspection  by  placing  the 
materials  in  the  docket  associated  with 
the  proceeding. 


(e)  Requests  for  an  opportunity  to 
rebut,  on  the  record,  any  facts  or 
contentions  in  an  off-the-record 
communication  may  be  filed  in  writing 
with  the  Administrator,  the 
Administrator  shall  grant  such  requests 
only  after  determining  that  the  dictates 
of  fairness  require  it 

(f)  Upon  receipt  of  an  off-the-record 
communication  made  by  a  party  in 
violation  of  this  section,  the 
Administrator  may.  to  the  extent 
consistent  with  the  interests  of  justice 
and  the  policy  of  the  NGA  and  the  DOE 
Act  require  die  party  to  show  cause 
why  the  party’s  claim  or  interest  in  the 
proceeding  should  not  be  dismissed, 
denied,  disregarded,  or  otherwise 
adversely  affected  on  account  of  the 
violation. 

(g)  The  prohibitions  of  this  section 
shall  apply  only  to  contested 
proceedings  and  begin  at  the  time  either 
a  protest  or  a  motion  to  intervene  or 
notice  of  intervention  in  opposition  to 
the  application  or  other  requested  action 
is  filed  with  ERA  or  a  party  otherwise 
notifies  the  Administrator  and  the  other 
parties  that  it  opposes  the  application  or 
other  requested  action,  whichever 
occurs  first. 

§  590.109  ERA  investigations. 

The  Administrator  or  the 
Administrator’s  delegate  may 
investigate  any  facts,  conditions, 
practices,  or  other  matters  within  the 
scope  of  this  Part  in  order  to  determine 
whether  any  person  has  violated  or  is 
about  to  violate  any  provision  of  the 
NGA  or  other  statutes  or  any  rules, 
regulations  or  orders  within  the 
Administrator’s  jurisdiction.  In 
conducting  such  investigations,  the 
Administrator  or  the  Administrator's 
delegate  may  subpoena  witnesses  to 
testify,  subpoena  or  otherwise  require 
the  submission  of  documents,  and  order 
testimony  to  be  taken  by  deposition. 

Subpart  B— Applications  for 
Authorization  To  Import  or  Export 
Natural  Gas 

§590.201  General. 

(a)  Any  person  seeking  authorization 
to  export  natural  gas  from  the  United 
States  to  a  foreign  country  or  to  import 
natural  gas  into  the  United  States  from  a 
foreign  country,  or  to  amend  previous 
import  or  export  authorizations,  shall 
file  an  application  with  ERA  under  the 
provisions  of  this  Park 

(b)  Applications  shall  be  filed  at  least 
60  days  in  advance  of  the  proposed 
export  or  import  or  other  requested 
action,  except  for  good  cause. 
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§  590.202  Contents  of  applications. 

(a)  Each  application  for  authorization 
to  import  or  export  natural  gas  shall 
contain  the  exact  legal  name  of  the 
applicant;  the  names,  titles,  and  mailing 
addresses  of  a  maximum  of  two  persons 
for  the  official  service  list;  a  statement 
describing  the  action  sought  from  ERA 
and  the  justification  for  such  action, 
including  why  the  proposed  action  is  not 
inconsistent  with  the  public  interest. 

(b)  Each  application  shall  discuss  the 
matters  listed  below.  All  factual  matters 
shall  be  supported  to  the  extent 
practicable  by  the  necessary  data  or 
documents.  Copies  of  relevant 
documents  filed  or  intended  to  be  filed 
with  FERC  may  be  submitted  to  satisfy 
the  requirements  of  this  section.  Topics 
to  be  addressed  or  described  shall 
include: 

(1)  The  scope  of  the  project,  including 
the  volumes  of  natural  gas  involved,  the 
dates  of  commencement  and  completion 
of  the  proposed  import  or  export,  and 
the  facilities  to  be  utilized  or 
constructed; 

(2)  The  source  and  security  of  the 
natural  gas  supply  to  be  imported  or 
exported,  including  contract  volumes 
and  a  description  of  the  gas  reserves 
supporting  the  project  during  the  term  of 
the  requested  authorization; 

(3)  Identification  of  all  the  participants 
in  the  transaction,  including  the  parent 
company  if  any,  and  identification  of 
any  corporate  or  other  affiliations 
among  the  participants; 

(4)  The  terms  of  the  transaction; 

(5)  The  proposed  cost  to  be  charged 
for  the  natural  gas  at  the  border,  and  a 
demonstration  why  the  proposed  price 
is  reasonable  and  otherwise  not 
inconsistent  with  the  public  interest; 

(6)  For  proposed  imports,  the  need  for 
the  natural  gas  by  the  applicant  or 
applicant’s  prospective  customers, 
including  a  description  of  the  persons 
who  are  expected  to  purchase  the 
natural  gas; 

(7)  The  impact  of  the  proposed  import 
or  export  on  United  States  balance  of 
payments;  and 

(8)  The  potential  environmental 
impact  of  the  project. 

(c)  The  application  shall  also  have 
attached  a  statement,  including  a  signed 
opinion  of  counsel,  showing  that  a 
proposed  import  or  export  of  natural  gas 
is  within  the  corporate  powers  of  the 
applicant  and  a  copy  of  all  relevant 
contracts  and  purchase  agreements. 

(d)  the  Administrator  or  the 
Administrator’s  delegate  may  at  any 
time  require  the  applicant  and  other 
parties  to  submit  additional  information 
necessary  to  resolve  issues  raised  by  the 
application. 


(e)  All  information  and  data  filed  with 
or  in  support  of  an  application  under 
this  subpart  will  be  placed  in  the  public 
record  and  will  not  be  afforded 
confidential  treatment. 

§  590.203  Deficient  applications. 

If  an  application  is  incomplete  or 
otherwise  deemed  deficient,  the 
applicant  shall  be  required  by  the 
Administrator  or  the  Administrator’s 
delegate  to  submit  additional 
information  or  exhibits  to  remedy  the 
deficiency  within  a  specified  time.  If  the 
applicant  does  not  remedy  the 
deficiency  within  the  specified  time,  the 
application  may  be  dismissed  without 
prejudice  to  refiling  at  another  time. 

§  590.204  Amendment  or  withdrawal  of 
applications. 

(a}  The  applicant  may  amend  or 
supplement  the  application  at  any  time 
prior  to  issuance  of  the  Administrator’s 
final  opinion  and  order  resolving  the 
application  and  shall  amend  or 
supplement  the  application  whenever 
there  are  changes  in  material  facts  or 
conditions  upon  which  the  proposal  is 
based. 

(b)  The  Administrator  may  for  good 

cause  shown  by  motion  of  a  party  or 
upon  the  Administrator’s  own  initiative 
decline  to  permit,  in  whole  or  in  part,  an 
amendment  or  supplement  requested  by 
an  applicant  under  paragraph  (a)  of  this 
section.  , 

(c)  After  written  notice  to  ERA  and 
service  upon  the  parties  of  that  notice, 
an  applicant  may  withdraw  an 
application,  which  withdrawal  shall  be 
effective  30  days  .after  notice  to  ERA  if 
the  Administrator  does  not  issue  an 
order  to  the  contrary  within  that  time 
period. 

§  590.205  Notice  of  applications. 

(a)  Upon  receipt  of  an  application, 
ERA  shall  publish  a  notice  of 
application  in  the  Federal  Register.  The 
notice  shall  summarize  the  proposal. 
Except  in  emergency  circumstances,  the 
notice  shall  provide  a  time  limit  of  not 
less  than  fifteen  (15)  days  for  persons  to 
file  protests,  comments  or  a  motion  to 
intervene  or  notice  of  intervention,  as 
applicable.  The  notice  may  also  request 
comments  on  specific  issues  or  matters 
of  fact,  law,  or  policy  raised  by  the 
application. 

(b)  The  notice  of  application  shall 
advise  the  parties  of  their  right  to 
request  additional  procedures,  including 
the  right  to  file  written  comments  and  to 
request  that  a  conference,  oral 
presentation,  or  evidentiary  hearing  be 
convened.  Failure  to  request  additional 
procedures  at  this  time  shall  be  deemed 


a  waiver  should  the  Administrator 
decide  to  grant  the  application  and 
authorize  the  import  by  issuing  a  final 
opinion  and  order  in  accordance  with 
§  590.314. 

(c)  Where  negotiations  between  DOE, 
including  ERA,  and  a  foreign 
government  have  resulted  in  a  formal 
policy  agreement  or  statement  affecting 
a  particular  import  or  export  proceeding, 
ERA  shall  include  in  the  notice  of 
application  a  description  of  the  terms  or 
policy  positions  of  that  agreement  or 
statement  to  the  extent  they  apply  to  the 
proceeding,  and  invite  comment. 

§  590.206  Notice  of  procedures. 

In  all  proceedings  where,  following  a 
notice  of  application  and  the  time 
specified  in  the  notice  for  the  filing  of 
responses  thereto,  the  Administrator 
determines  to  have  additional 
procedures,  including  the  filing  of 
written  comments  or  the  holding  of  a 
conference,  oral  presentation,  or 
evidentiary  hearing,  the  Administrator 
shall  provide  the  parties  with  notice  of 
the  procedures  to  be  followed  in  the 
proceeding  and  advise  the  parties  of 
their  right  to  request  additional 
procedures  in  accordance  with  the 
provisions  of  this  part.  This  notice  of 
procedures  may  identify  and  request 
comments  on  specific  issues  of  fact,  law. 
or  policy  relevant  to  the  proceeding. 

§590.207  Filing  fees. 

A  non-refundable  filing  fee  of  ($50) 
shall  accompany  each  initial  application 
to  import  or  export  natural  gas  or  any 
amendment  to  such  application. 

§  590.208  Small  volume  exports. 

(a)  Blanket  authorization.  Any  person 
may  export  up  to  100,000  cubic  feet  of 
natural  gas  (14.73  pounds  per  square 
inch  at  60°F)  or  the  liquefied  or 
compressed  equivalent  thereof,  in  a 
single  shipment  for  scientific, 
experimental,  or  other  non-utility  gas 
use  without  prior  authorization  of  the 
Administrator,  on  the  condition  that  the 
reporting  requirements  in  paragraph  (b) 
of  this  section  are  met. 

(b)  Reporting  requirement.  Any 
person  exporting  natural  gas  pursuant  to 
paragraph  (a)  of  this  section  shall  file 
with  ERA  within  fifteen  (15)  days  after 
the  transaction,  a  written  description  of 
the  export  transaction,  including  the 
name  of  the  exporter,  the  exact  volume 
of  the  natural  gas  exported,  the  date  of 
the  export,  and  the  name  of  the 
purchaser. 
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Subpart  C— Procedures 

§  590.301  General. 

The  procedures  of  this  Subpart  are 
applicable  to  proceedings  conducted  on 
all  applications  filed  under  this  part. 

§590.302  Motions. 

(a)  Motions  for  any  procedural  or 
interlocutory  ruling  shall  set  forth  the 
ruling  or  relief  requested  and  state  the 
grounds  and  the  statutory  or  other 
authority  relied  upon.  All  written 
motions  shall  comply  wth  the 
requirements  of  §  590.103.  Motions  made 
during  conferences,  oral  presentations 
or  evidentiary  hearings  may  be  stated 
orally  upon  the  record,  unless  the 
Adminstrator  or  the  presiding  official 
determines  otherwise. 

(b) Any  party  may  file  an  answer  to 
any  motion  within  fifteen  (15)  days  after 
the  motion  is  filed,  unless  another 
period  of  time  is  established  by  the 
Administrator  or  the  presiding  official. 
Answers  shall  be  in  writing  and  under 
oath.  Answers  shall  detail  each  material 
allegation  of  the  pleading  answered  and 
state  clearly  and  concisely  the  facts  and 
legal  authorities  relied  upon. 

(c)  Any  motion,  except  for  motions 
seeking  intervention  or  requesting  that  a 
conference,  oral  presentation  or 
evidentiary  hearing  be  held,  shall  be 
deemed  to  have  been  denied  unless  the 
Administrator  or  presiding  official  acts 
within  thirty  (30)  days  after  the  motion 
is  filed. 

§  590.303  Intervention. 

(a)  A  State  commission  may  intervene 
in  a  proceeding  under  this  part  as  a 
matter  of  right  by  filing  a  notice  of 
intervention. 

(b)  Any  other  person  who  seeks  to 
become  a  party  to  a  proceeding  shall  file 
a  motion  to  intervene,  which  sets  out 
clearly  and  concisely  the  facts  upon 
which  the  petitioner’s  claim  of  interest  is 
based. 

(c)  A  motion  to  intervene  shall  state 
the  position  taken  by  the  movant  and 
the  factual  and  legal  basis  for  such 
positions  in  order  to  advise  the  parties 
and  the  Administrator  as  to  the  specific 
issues  of  policy,  fact  or  law  to  be  raised 
or  controverted. 

(d)  Motions  to  intervene  and  notices 
of  intervention  may  be  filed  at  anytime 
following  the  filing  of  an  application,  but 
no  later  than  the  date  fixed  for  filing 
such  motions  or  notices  in  any  ERA 
notice  or  order,  unless  a  later  date  is 
permitted  by  the  Administrator  for  good 
cause.  Each  motion  or  notice  shall  list 
the  names,  titles,  and  mailing  addresses 
of  a  maximum  of  two  persons  for  the 
official  service  list. 


(e)  Any  party  may  file  an  answer  to  a 
motion  to  intervene,  but  such  answer 
shall  be  made  within  fifteen  (15)  days 
after  the  motion  is  filed,  unless  a  later 
date  is  permitted  by  the  Administrator 
for  good  cause.  Answers  shall  be  in 
writing  and  under  oath  and  shall  detail 
each  material  allegation  of  the  motion 
answered  and  state  clearly  and 
concisely  the  facts  and  legal  authorities 
relied  upon.  Failure  to  answer  is  deemed 
a  waiver  of  any  objection  to  the 
intevention.  This  paragraph  does  not 
prevent  the  Administrator  from  ruling  on 
a  motion  to  intervene  and  issuing  a  final 
opinion  and  order  in  accordance  with 

§  590.314  prior  to  the  expiration  of  the 
fifteen  (15)  days  in  which  a  party  has  to 
answer  a  motion  to  intervene. 

(f)  If  no  answer  in  opposition  to  a 
motion  to  intervene  is  filed  within 
fifteen  (15)  days  after  the  motion  to 
intervene  is  filed,  the  motion  to 
intervene  shall  be  deemed  to  be  granted, 
unless  the  Administrator  denies  the 
motion  in  whole  or  in  part  or  otherwise 
limits  the  intervention  prior  to  that  time. 
Where  the  motion  to  intervene  is 
deemed  granted,  the  participation  of  the 
intervenor  shall  be  limited  to  matters 
affecting  asserted  rights  and  interests 
specifically  set  forth  in  the  motion  to 
intervene,  and  the  admission  of  such 
intervenor  to  party  status  shall  not  be 
construed  as  recognition  by  ERA  that 
the  intervenor  might  be  aggrieved 
because  of  any  order  issued. 

(g)  In  the  event  that  a  motion  for  later 
intervention  is  granted,  an  intervenor 
shall  accept  the  record  of  the  proceeding 
as  it  was  developed  prior  to  the 
movant’s  intervention. 

§  590.304  Protests. 

(a)  Any  person  objecting  to  an 
application  or  other  request  for  action 
notice  by  ERA  under  this  Part  may  file  a 
protest.  No  particular  form  is  required. 
The  protest  shall  identify  the  protestant 
and  the  application  or  action  being 
protested  and  provide  a  concise 
statement  of  the  reason  for  the  protest. 

(b)  The  filing  of  a  protest,  without  also 
filing  a  motion  to  intervene  or  a  notice  of 
intervention,  shall  not  make  the 
protestant  a  party  to  the  proceeding. 

(c)  A  protest  shall  be  made  part  of  the 
record  of  the  proceeding  and  shall  be 
considered  as  a  statement  of  position  of 
the  protestant  and  not  as  establishing 
the  validity  of  any  assertion,  in 
determining  what  action  is  appropriate. 

(d)  Protests  shall  be  served  on  the 
parties  either  by  the  protestant  or  by 
ERA  as  provided  in  §  590.107(d). 

§  590.305  Subpoenas. 

(a)  Subpoenas  for  the  attendance  of 
witnesses  at  an  evidentiary  hearing  or 


for  the  production  of  documentary 
evidence  may  be  issued  upon  the 
initiative  of  die  Administrator  or 
presiding  official,  or  upon  written 
motion  of  a  party  or  oral  motion  of  a 
party  during  a  conference,  oral 
presentation,  or  evidentiary  hearing  if 
the  Administrator  or  presiding  official 
determines  that  the  evidence  sought  is 
relevant  and  material. 

(b)  Motions  for  the  issuance  of  a 
subpoena  shall  specify  the  relevance, 
materiality,  and  scope  of  the  testimony 
or  documentary  evidence  sought 
including,  as  to  documentary  evidence, 
specification  to  the  extent  possible  of 
the  documents  sought  and  the  facts  to 
be  proved  by  them. 

(c)  If  service  of  a  subpoena  is  made  by 
a  United  States  Marshall  or  a  Deputy 
United  States  Marshall,  service  shall  be 
evidenced  by  their  return.  If  made  by 
another  person,  that  person  shall  affirm 
that  service  has  occurred  and  file  an 
affidavit  to  that  effect  with  the  original 
subpoena. 

§  590.306  Depositions. 

(a)  The  Administrator  or  presiding 
official  may  authorize  the  taking  of 
testimony  of  any  witness  by  deposition, 
upon  motion  filed  by  a  party. 

(b)  Parties  authorized  to  take  a 
deposition  shall  provide  written  notice 
to  the  witness  and  all  other  parties, 
unless  waived,  at  least  ten  (10)  days  in 
advance  of  the  deposition. 

*  (c)  The  requesting  motion  and  notice 
shall  state  the  name  and  mailing 
address  of  the  witness,  delineate  the 
subject  matters  on  which  the  witness  is 
expected  to  testify,  state  the  reason  why 
the  deposition  should  be  taken,  indicate 
the  time  and  place  of  the  deposition,  and 
provide  the  name  and  mailing  address  of 
the  person  taking  the  deposition. 

(d)  A  witness  whose  testimony  is 
taken  by  deposition  shall  be  sworn  or 
shall  affirm  concerning  the  matter  about 
which  he  or  she  has  been  called  to 
testify  before  any  questions  are  asked  or 
testimony  given. 

(e)  Unless  the  Administrator  or  the 
presiding  official  directs  otherwise,  the 
moving  party  shall  file  the  deposition 
with  ERA  after  it  has  been  subscribed 
and  certified.  The  deposition  will  be 
made  a  part  of  the  official  record. 

§590.307  Admissions  of  facts. 

(a)  At  any  time  prior  to  the  end  of  an 
evidentiary  hearing,  or,  if  there  is  no 
evidentiary  hearing,  prior  to  the 
issuance  of  a  final  opinion  and  order 
under  Supbart  D,  any  party,  the 
Administrator  or  the  presiding  official 
may  serve  on  any  party  a  witten  request 
for  admission  of  the  truth  of  any  matters 
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at  issue  in  the  proceeding  that  relate  to 
statements  or  opinions  of  fact  or  of  the 
application  of  law  to  fact. 

(b)  A  matter  shall  be  considered 
admitted  and  conclusively  established 
for  the  purposes  of  any  proceeding  in 
which  a  request  for  admission  is  served 
unless,  within  ten  (10)  days  after  service 
of  the  request,  the  party  to  whom  the 
request  is  directed  answers  or  objects  to 
the  request.  Any  answer  shall 
specifically  admit  or  deny  the  matter  or 
set  forth  in  detail  the  reasons  why  the 
answering  party  cannot  truthfully  admit 
or  deny  the  .matter.  An  answering  party 
may  not  give  lack  of  information  or 
knowledge  as  a  reason  for  failure  to 
admit  or  deny  unless  the  answering 
party  states  that,  after  reasonable 
inquiry,  the  answering  party  has  been 
unable  to  obtain  sufficient  information 
to  admit  or  deny.  If  an  objection  is 
made,  the  answering  party  shall  state 
the  reasons  for  the  objection. 

(c)  If  the  Administrator  or  presiding 
official  determines  that  an  answer  to  a 
request  for  admission  does  not  comply 
with  the  requirements  of  this  paragraph, 
he  or  she  may  order  either  that  the 
matter  is  admitted  or  that  an  amended 
answer  be  served. 

(d)  A  copy  of  all  requests  for 
admission  and  answers  thereto  shall  be 
filed  with  ERA.  Copies  of  any 
documents  referenced  in  the  request 
shall  be  served  with  the  request  unless 
they  are  known  to  be  in  the  possession 
of  the  other  parties. 

§  590.308  Opportunity  for  additional 
procedures. 

At  any  time  prior  to  the  issuance  of  a 
final  opinion  and  order,  any  party  may 
file  a  motion  requesting  additional 
procedures,  including  the  right  to  file 
written  comments  or  that  a  conference, 
oral  presentation  or  evidentiary  hearing 
be  held.  The  motion  shall  describe  what 
type  of  procedure  is  requested  and 
include  the  information  required  by 
§§  590.309,  590.310,  and  590.311,  as 
appropriate. 

§  590.309  Conferences. 

(a)  Upon  the  initiative  of  the 
Administrator  or  presiding  official  or 
upon  motion  by  a  party,  a  conference  of 
the  parties  may  be  convened  to  adjust  or 
settle  the  proceedings,  set  schedules, 
delineate  issues,  stipulate  to  certain 
issues  of  fact  or  law,  set  procedures,  and 
consider  other  relevant  matters  where  is 
appears  that  a  conference  will 
materially  advance  the  proceeding.  The 
Administrator  or  presiding  official  may 
delineate  the  issues  which  are  to  be 
considered  and  may  place  appropriate 
limitations  on  the  number  of  intervenors 
who  may  participate,  if  two  or  more 


intervenors  have  substantially  like 
interests. 

(b)  Any  motion  by  a  party  for  a 
conference  shall  include  a  specific 
showing  why  a  conference  will 
materially  advance  the  proceeding. 

(c)  Conferences  shall  be 
stenographically  recorded,  unless 
otherwise  ordered  by  the  Administrator 
or  presiding  official,  and  the  transcript 
shall  be  made  part  of  the  record  of  the 
proceeding  and  available  to  the  public. 

§  590.3 1 0  Oral  presentations. 

(a)  Upon  the  initiative  of  the 
Administrator  or  presiding  official,  an 
oral  presentation  may  be  convened  for 
the  purpose  of  hearing  oral  statements 
or  arguments  on  delineated  issues  of 
fact,  law,  or  policy  relevant  and  material 
to  the  proceeding,  if  the  Administrator 
or  presiding  official  determines  that 
such  an  oral  presentation  will  materially 
advance  the  proceeding  and  that  the 
issues  cannot  be  adequately  discussed 
in  written  submissions. 

(b)  Any  party  may  file  a  motion 
requesting  an  opportunity  to  make  an 
oral  presentation  of  views,  arguments, 
including  arguments  of  counsel,  and 
data  on  any  aspect  of  the  proceeding. 

The  motion  shall  identify  the  substantial 
question  of  fact,  law  or  policy  at  issue 
and  demonstrate  that  it  is  substantial. 
The  party  may  submit  material 
supporting  the  existence  of  the 
substantial  issues.  The  Administrator  or 
presiding  official  shall  grant  a  party’s 
motion  for  an  oral  presentation,  if  the 
Administrator  or  presiding  official 
determines  that  a  substantial  question 
of  fact,  law,  or  policy  is  at  issue  in  the 
proceeding. 

(c)  Any  motion  by  a  party  for  an  oral 
presentation  should  include  a  specific 
showing  why  an  oral  presentation  will 
materially  advance  the  proceeding  and 
why  the  issues  cannot  be  adequately 
discussed  in  written  submissions. 

(d)  The  Administrator  or  presiding 
official  may  require  that  parties  making 
oral  presentations  file  briefs  or  other 
documents  prior  to  the  oral  presentation. 
The  Administrator  or  presiding  official 
also  may  delineate  the  issues  that  are  to 
be  considered  at  the  oral  presentation 
and  place  appropriate  limitations  on  the 
number  of  intervenors  who  may 
participate,  if  two  or  more  intervenors 
have  substantially  like  interests. 

(e)  Oral  presentations  shall  be 
conducted  in  an  informal  manner.  The 
oral  presentation  may  be,  but  need  not 
be,  made  by  counsel.  The  Administrator 
or  the  presiding  official,  and  other 
decisional  employees,  shall  preside  as  a 
panel  and  may  question  those  parties 
making  an  oral  presentation.  Cross- 
examination  by  the  parties  and  other 


more  formal  procedures  used  in 
evidentiary  hearings  will  not  be 
available  in  oral  presentations. 

(f)  Oral  presentations  shall  be 
stenographically  recorded,  and  the 
transcript  shall  be  made  part  of  the 
record  of  the  proceeding  and  available 
to  the  public. 

§  590.31 1  Evidentiary  hearings. 

(a)  Upon  the  initiative  of  the 
Administrator  or  presiding  official,  an 
evidentiary  hearing  may  be  convened 
for  the  purpose  of  taking  evidence  on 
relevant  and  material  issues  of  fact,  if 
the  Administrator  or  presiding  official 
determines  that  an  evidentiary  hearing 
will  materially  advance  the  proceeding 
and  that  the  issues  cannot  be 
adequately  discussed  in  written 
submissions  or  at  an  oral  presentation. 

(b)  Any  party  may  file  a  motion  for  an 
evidentiary  hearing  for  the  purpose  of 
taking  evidence  on  relevant  and 
material  issues  of  fact  genuinely  in 
dispute  in  the  proceeding.  The  motion 
shall  identify  the  factual  issues  in 
dispute  and  the  evidence  that  will  be 
presented.  The  party  must  demonstrate 
that  the  issues  are  genuinely  in  dispute, 
relevant  and  material  to  the  decision 
and  that  an  evidentiary  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

(c)  The  Administrator  or  presiding 
official  shall  grant  a  party’s  motion  for 
an  evidentiary  hearing,  if  the 
Administrator  or  presiding  official 
determines  that  there  is  a  relevant  and 
material  factual  issue  genuinely  in 
dispute  and  that  an  evidentiary  hearing 
is  necessary  for  a  full  and  true 
disclosure  of  the  facts. 

(d)  In  evidentiary  hearings,  the  parties 
shall  have  the  right  to  be  represented  by 
counsel,  to  request  discovery,  to  present 
the  direct  and  rebuttal  testimony  of 
witnesses,  to  cross-examine  witnesses 
under  oath,  and  to  present  documentary 
evidence. 

(e)  The  Administrator  or  presiding 
official  upon  their  own  initiative  or  upon 
the  motion  of  any  party  may  consolidate 
any  proceedings  involving  common 
questions  of  fact  in  whole  or  in  part  for 
an  evidentiary  hearing.  The 
Administrator  or  presiding  officer  may 
also  place  appropriate  limitations  on  the 
number  of  intervenors  who  may 
participate  if  two  or  more  intervenors 
have  substantially  like  interests. 

(f)  The  Administrator  or  presiding 
official  may  make  such  rulings,  including 
delineation  of  the  issues  and  denial  of 
cross-examination  of  a  witness,  as  are 
necessary  to  obtain  a  full  and  true 
disclosure  of  the  facts  and  to  limit 
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irrelevant,  immaterial,  or  unduly 
repetitious  evidence. 

(g)  At  evidentiary  hearings,  the 
Administrator  or  presiding  official  and 
any  other  decisional  employee  may 
present  witnesses  for  testimony  or 
exhibits  that  directly  relate  to  a 
particular  issue  of  fact  to  be  considered 
at  the  hearing.  The  Administrator  or  the 
presiding  official  and  any  other 
decisional  employee  also  may  question 
witnesses  offered  by  the  parties 
concerning  their  testimony. 

(h)  Evidentiary  hearings  shall  be 
stenographically  recorded,  and  the 
transcript  shall  be  made  part  of  the 
record  of  the  proceeding  and  available 
to  the  public.  ' 

§  590.312  Presiding  officials. 

(a)  The  Administrator  may  preside  at 
a  conference,  oral  presentation,  or 
evidentiary  hearing  or  may  designate  a 
presiding  official  to  officiate  at  such 
proceedings.  The  presiding  official  shall 
have  the  bill  authority  of  the 
Administrator  during  such  proceedings. 

(b)  A  presiding  official  at  a 
conference,  oral  presentation  or 
evidentiary  hearing  shall  have  the 
authority  to  regulate  the  conduct, 
including,  but  not  limited  to,  determining 
the  issues  to  be  raised  during  the  course 
of  the  conference,  oral  presentation,  or 
evidentiary  hearing,  administering  oaths 
or  affirmations,  ruling  on  objections  to 
the  presentation  of  testimony  or 
exhibits,  receiving  relevant  and  material 
evidence,  requiring  the  advance 
submission  of  written  testimony  and 
exhibits,  ruling  on  motions,  determining 
the  format,  directing  that  briefs  be  filed 
with  respect  to  issues  raised  or  to  be 
raised  during  the  course  of  the 
conference,  oral  presentation  or 
evidentiary  hearing,  questioning 
witnesses,  taking  reasonable  measures 
to  exclude  duplicative  material,  and 
placing  limitations  on  the  number  of 
witnesses  to  be  called  by  a  party. 

§590.313  Witnesses. 

(a)  The  Administrator  or  presiding 
official  may  require  that  the  testimony 
of  witnesses  in  evidentiary  hearings  be 
submitted  in  advance  of  the  hearing  in 
sworn,  written  form. 

(b)  Witnesses  who  testify  in  an 
evidentiary  hearing  shall  be  sworn  or 
shall  affirm  before  being  allowed  to 
testify. 

(c)  Witnesses  subpoenaed  pursuant  to 
§  590.305  shall  be  paid  the  same  fees 
and  mileage  as  paid  for  like  services  in 
the  District  Courts  of  the  United  States. 

(d)  Witnesses  deposed  pursuant  to 
§  590.306  shall  be  entitled  to  the  same 
fees  as  paid  for  like  services  in  the 
District  Courts  of  the  United  States. 


§  590.314  Shortened  proceedings. 

In  any  proceeding  where,  in  response 
to  a  notice  of  application,  no  party  files 
a  motion  requesting  additional 
procedures,  including  the  right  to  file 
written  comments,  or  the  holding  of  a 
conference,  oral  presentation,  or 
evidentiary  hearing,  or  where  the 
Administrator  determines  that  such 
requested  additional  procedures  are  not 
required,  the  Administrator  may  issue  a 
final  opinion  and  order  after 
consideration  of  the  record,  including 
the  application  and  all  other  filings.  In 
any  proceeding  in  which  the 
Administrator  intends  to  deny  the 
application  solely  on  the  basis  of  the 
application  and  responses  to  the  notice 
of  application  without  additional 
procedures,  the  Administrator  shall 
advise  the  parties  generally  of  the  issues 
of  concern  to  the  Administrator  upon 
which  the  denial  would  be  based  and 
provide  them  with  an  opportunity  to 
request  additional  procedures. 

§  590.3 1 5  Reopening  the  record. 

(a)  After  the  conclusion  of  an  oral 
presentation  or  evidentiary  hearing  and 
prior  to  the  issuance  of  a  final  opinion 
and  order,  the  record  may  be  reopened 
by  the  Administrator  or  presiding 
official  at  any  time  in  order  to  take 
additional  evidence  or  oral  argument. 
Such  decision  may  be  in  response  to  a 
motion  to  reopen  from  a  party  or  upon 
the  initiative  of  the  Administrator  or 
presiding  official. 

(b)  Motions  to  reopen  the  record  shall 
set  forth  the  grounds  and  describe  the 
circumstances  which  warrant  such 
action  and  shall  demonstrate  that 
reopening  the  record  will  materially 
advance  the  proceeding. 

Subpart  D— Opinions  and  Orders 

§  590.401  Orders  to  show  cause. 

The  Administrator  may  commence  a 
proceeding  under  this  Part  by  issuing  an 
order  to  show  cause,  which  shall 
identify  the  matters  of  interest  about 
which  the  Administrator  is  inquiring.  A 
show  cause  order  is  not  a  final  opinion 
and  order,  but  is  for  the  purpose  of 
framing  issues  for  consideration  and 
decision.  The  respondent  named  in  the 
order  shall  respond  orally  or  in  writing, 
or  both,  as  required  by  the  order. 

§  590.402  Conditional  decisions. 

The  Administrator  may  issue  a 
conditional  decision  at  any  time  during 
a  proceeding  prior  to  issuance  of  a  final 
opinion  and  order.  The  conditional 
decision  shall  include  the  basis  for  not 
issuing  a  final  opinion  and  order  at  that 
time  and  a  preliminary  statement  of 
findings  and  conclusions. 


§590.403  Emergency  rdtof. 

.  Where  consistent  with  the  public 
interest,  the  Administrator  may  waive 
further  procedures  and  issue  an 
emergency  interim  order  authorizing  the 
import  or  export  of  natural  gas.  After 
issuance  of  die  interim  order,  the 
proceeding  shall  be  continued  until  the 
record  is  complete,  at  which  time,  a  final 
opinion  and  order  shall  be  issued.  The 
Administrator  may  attach  necessary  or 
appropriate  terms  and  conditions  to  the 
interim  order  to  ensure  that  the 
authorized  action  will  be  consistent  with 
the  public  interest 

§  590.404  Final  opinions  and  orders. 

The  Administrator  shall  issue  a  final 
opinion  and  order  after  completion  and 
review  of  the  record.  The  final  opinion 
and  order  shall  include  a  statement  of 
findings  and  conclusions,  as  well  as  the 
reasons  or  basis  for  them,  and  the 
appropriate  order,  condition,  sanction, 
relief,  or  denial. 

§  590.405  Transferability. 

Authorizations  by  the  Administrator 
to  import  or  export  natural  gas  shall  not 
be  transferable  or  assignable,  unless 
specifically  authorized  by  the 
Administrator. 

§  590.406  Compliance  with  orders. 

Any  person  required  or  authorized  to 
take  any  action  by  a  final  opinion  and 
order  of  the  Administrator  under  Section 
3  of  the  NGA  shall  file  with  ERA,  within 
thirty  (30)  days  after  the  requirement  or 
authorization  becomes  effective,  a 
notice,  under  oath,  that  such 
requirement  has  been  complied  with  or 
such  authorization  accepted  or 
otherwise  acted  upon,  unless  otherwise 
specified  in  the  order. 

§  590.407  Reports  of  changed 
circumstances. 

Any  person  authorized  to  import  or 
export  natural  gas  has  a  continuing 
obligation  to  give  the  Administrator 
written  notification  as  soon  as 
practicable,  of  any  prospective  or  actual 
changes  of  a  substantive  nature  in  the 
circumstances  upon  which  the 
authorization  was  based,  including,  but 
not  limited  to,  amendments  or  other 
changes  in  the  terms  and  conditions  of 
any  natural  gas  purchase  contract  in 
volumes  accepted  or  offered,  or  the 
import  or  export  price  paid.  Compliance 
with  this  section  does  not  relieve  an 
importer  or  exporter  from  responsibility 
to  file  the  appropriate  application  to 
amend  a  previous  import  or  export 
authorization  under  this  part  whenever 
such  changes  are  contrary  to  or 
otherwise  not  permitted  by  the  existing 
authorization. 
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Subpart  E— Applications  for  Rehearing 

§590.501  Filing. 

(a)  An  application  for  rehearing  of  a 
final  opinion  and  order  or  emergency 
interim  order  may  be  filed  by  any  party 
aggrieved  by  the  issuance  of  such 
opinion  and  order  within  thirty  (30)  days 
after  issuance.  The  application  shall  be 
served  on  all  the  parties. 

(b)  The  application  shall  state 
concisely  the  alleged  errors  in  the  final 
opinion  and  order  or  emergency  interim 
order  and  must  set  forth  specifically  the 
ground  or  grounds  upon  which  the 
application  is  based.  If  an  order  is 
sought  to  be  vacated,  reversed,  or 
modified  by  reason  of  matters  that  have 
arisen  since  the  issuance  of  the  final 
opinion  and  order  or  emergency  interim 
order,  the  matters  relied  upon  shall  be 


set  forth  with  specificity  in  the 
application.  The  application  shall  also 
comply  with  the  requirements  of 
§  590.103. 

§  590.502  Application  is  not  a  stay. 

The  filing  of  an  application  for 
rehearing  does  not  operate  as  a  stay  of 
the  Administrator’s  decision  or  order 
unless  specifically  ordered  by  the 
Administrator. 

§  590.503  Opinion  and  order  on  rehearing. 

Upon  application  for  rehearing,  the 
Administrator  may  grant  or  deny 
rehearing  or  may  abrogate  or  modify  the 
final  opinion  and  order  or  emergency 
interim  order  with  or  without  further 
proceedings. 

§  590.504  Denial  by  operation  of  law. 

Unless  the  Administrator  acts  upon 


the  application  for  rehearing  within 
thirty  (30)  days  after  it  is  filed,  it  is 
deemed  to  be  denied.  Such  denial  shall 
constitute  final  agency  action  for  the 
purpose  of  judicial  review. 

§  590.505  Answers  to  applications  for 
rehearing. 

No  answers  to  applications  for 
rehearing  shall  be  entertained.  Prior  to 
the  issuance  of  any  final  opinion  and 
order  on  rehearing,  however,  the 
Administrator  may  afford  the  parties  an 
opportunity  to  file  briefs  or  answers  and 
may  order  that  a  conference,  oral 
presentation,  or  evidentiary  hearing  be 
held,  on  some  or  all  of  the  issues 
presented  by  an  application  for 
rehearing. 
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